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STATE OF NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION
REPLY TO THE PETITIONS FOR DECLARATORY ORDER
AND FOR EMERGENCY ORDER AND OTHER RELIEF

The State of New Jersey, Department of Environmental Protection (“NJDEP”) submits this
Reply to the Petitions for Declaratory Order and For Emergency Order and Other Relief filed on or
about June 17, 2003 by Hi Tech Trans, LLC. (“Hi Tech™).!

The Surface Transportation Board (“Board”) should deny these Petitions because they|are
time barred pleadings that essentially seek reconsideration of the Board’s prior decision in this mafter
served November 20, 2002 (“Decision™). In addition, Hi Tech has again failed to establish that it
is a railroad, that the State of New Jersey statutes and regulations it seeks to nullify are preempted
by 49 U.S.C. §10501(b) or that the Board has jurisdiction over Hi Tech’s solid waste collection and
disposal activities. Nor has Hi Tech explained why the Board has jurisdiction to issue the relief

!
requested by Hi Tech due to the provisions of the Eleventh Amendment. ‘:
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! These pleadings will be referred here to as “Petition/Declaratory” and “Petition/Emergency’
respectively.




L Introduction

Hi Tech’s Petitions are the latest in a series of proceedings commenced by Petitioner in its

dogged effort to avoid complying with the laws of the State of New Jersey designed to protect the

public health, safety and the environment by regulating facilities actively engaged in the collection

and disposal of solid waste. Hi Tech is in the business, inter alia, of facilitating the disposal of

construction and demolition (“C&D”) solid waste, operating a transfer station at which the C

&D

waste is dumped and then loaded in railcars for shipment out of New Jersey. Hi Tech has been

operating its transfer station, which is located in the middle of the Oak Island rail yard on prop

erty

owned by the Canadian Pacific Railway Company (“CPR”), since September 2001. Hi Tech seeks

to have the Board reconsider its prior decision in this proceeding (see decision served November

19,

2002; the “Decision”) and now hold that Petitioner’s activities are immune from any state or county

environmental regulation due to the preemption provision in 49 U.S.C. §10501(b). In two other

proceedings discussed below, Hi Tech seeks declaratory and injunctive relief prohibiting two )
Jersey county agencies and NJDEP respectively, from enforcing any of the environmental regulat

promulgated by the State of New Jersey for the protection of the health and safety of its citizes

Hi Tech is aware that New Jersey law requires an operator of a transfer station to obtai

certificate of public convenience and necessity and take steps to minimize the risk of injury to
environment and the health and safety of the public.? Nevertheless, Hi Tech has made no atte!
to comply with any of those requirements or to otherwise ensure that its operations are consis

with the environmental regulations applicable to the operation of a transfer station in New Jer

? The purpose of the certification and permitting process is to ensure that (1) substantive

New
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the
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sey.

environmental controls and requirements are designed into solid waste facilities at the time they are b\pilt;

and (2) appropriate environmentally sensitive practices are in place when the facility commences
operation.




Instead, Hi Tech has expended considerable resources in prosecuting actions before the Board‘,

the

|
United States District Court for the District of New Jersey and the Third Circuit in an effort to avoid

all state regulation of Hi Tech’s activities.

Hi Tech does not claim that the NJDEP regulations at issue here are unreasonéftble,

discriminatory or unfair. Nor does Hi Tech allege that it is somehow incapable of complying with

New Jersey law. Rather, Hi Tech simply does not want to comply with any of the state

environmental regulations applicable to all other solid waste facilities operating in New J ersey. This

dispute is not about onerous state or local regulations that are in reality a pretext to interfere with

legitimate railroad operations or to prevent a rail carrier from locating a rail facility at some

reasonable location. The simple truth of the matter is that Hi Tech was established with the specific

intent of circumventing the environmental statutes and regulations applicable to other solid waste

facilities, including solid waste flow control regulations. Hi Tech apparently believes that it

has

found a foolproof way to completely insulate itself from any and all state regulation of its solid waste

disposal business by attempting to structure its business arrangements and operations in such a way

as to bring itself within the preemption provision of 49 U.S.C. §10501(b).

Perhaps even more significantly, Hi Tech - - and the litigation described here - - is being

closely watched by the solid waste industry. If Hi Tech is able to use preemption under 49 U.8.C.

§10501(b) to circumvent state environmental regulation, the rest of the solid waste industry will

routinely attempt to follow Hi Tech’s road. The practical result would be the collapse of

the

carefully drawn system of state environmental regulation of solid waste, and the absence of any

meaningful oversight of the collection and disposal of solid waste.

There are several problems with Hi Tech’s plan. First, the federal preemption provisioA set

forth in 49 U.S.C. §10501(b) does not apply to Hi Tech. Federal preemption of state law uﬁder
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§10501(b) applies only to railroad activities that are integrally related to a railroad’s abiliﬁy to

provide rail transportation services. However, the Board has already determined that Hi Tech’s

activities are not within its exclusive jurisdiction, and Hi Tech - - having previously claimed to be

the local agent for CPR ° - - has more recently conceded the obvious; namely, that itis not a railrbad.

Nor can Hi Tech come within the terms of §10501(b) by claiming it is closely associated wi:th a

railroad, does business with a railroad, operates on railroad property or is involved in interm[pdal

shipments over a railroad.

Contrary to Hi Tech’s suggestions, section 10501(b) is not a federal license to pollute or

otherwise ignore the laws of state and local governments. Federal preemption of state and local

regulation over a railroad is limited to circumstances where state or local authorities attempt to

use

regulation as a means of foreclosing or restricting a railroad’s ability to conduct its operations or

otherwise unreasonably burdening interstate commerce. Accordingly, §10501(b) would not prohibit

New Jersey from exercising its police power to impose nondiscriminatory environmental regulati

ons

to protect public health and safety - - even if Hi Tech was a railroad. As a matter of fact, real

railroads, unlike Hi Tech, do not seek to misuse federal preemption as a means of escaping

reasonable state regulation. To the contrary, real railroads routinely comply with applicable state
local regulation without protest.

Regardless, Hi Tech’s Petitions are in reality time-barred appeals of the Decision. Its la
pleadings to the Board are being interposed for the purpose of attempting to derail actions of (1)

court from which Hi Tech itself first sought relief and (2) the administrative process of NJDEP.

? See Hi Tech Petition for Declaratory Order, filed April 4, 2002 at 1. In its Amended Petitioh

dated May 1, 2002, Hi Tech both removed CPR as a party to its Petition and dropped any reference to
being an agent of that rail carrier.

and
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Board should not permit its process or §10501(b) to be misused in this way and should deny the Petitions.

1I. Status of the Litigation
Hi Tech’s new Petition for Declaratory Order, filed June 17, 2003, has been assigned anew

docket number (namely, F.D. No. 34192 (Sub-No. 1), which we assume is due to the fact;ithat
Petitioner slightly changed the title of its pleading.* Nonetheless, the pleadings relate to the sjame
Oak Island rail yard facility and issues that were addressed by the parties which led to the Bo%rd’s
issuance of the Decision in November 2002. Since then, Hi Tech has prosecuted three sepaLrate
litigations in the federal courts and is now the subject of an administrative proceeding in the State
of New Jersey. NIDEP believes that a brief recitation of those proceedings and their current si&atus

will be instructive to the Board.

A) Hi Tech Trans, LLC v. Hudson County Improvement Authority et al,
No. 02-3781 (D.N.J.)

In this proceeding, Hi Tech filed a complaint seeking to enjoin the Hudson County

Improvement Authority (“HCIA™) and Essex County Utilities Authority (“ECUA”) waste flow
control regulations, which generally regulate the method for handling and disposing of vs%aste
originating within the counties of New Jersey. Among the arguments raised by Hi Tech was thai[tt its
activities, and those of the trucking companies which bring the waste to its facility, are preemij)ted
by 49 U.S.C. §10501(b). In addition to contesting the preemption argument, HCIA and EdjTUA
counterclaimed, seeking to enjoin further operations of Hi Tech pending its compliance with?’ the
applicable state and local environmental statutes and regulations and to recover damages pertaining

to its past activities.

* InF.D. 34192, the proceeding is titled Petition for Declaratory Order - - Hudson County, NJ
while the title in F.D. 34192 (Sub-No. 1) is Petition for Declaratory Order - - Rail Transload Facility at
Oak Island Yard, Newark, NJ. f



While this proceeding is still pending, in an order dated April 1, 2003, Judge Hochberg
reiterated her prior finding that Hi Tech’s challenge to the New Jersey waste flow control laws Were
not preempted by §10501(b) and that Hi Tech was collaterally estopped, due to its failure to appeal
the Board’s Decision, from amending its complaint in an attempt to restate a different preemption
argument. (Attachment 1.) And on June 30, 2003, Judge Hochberg issued a further decision
dismissing all of Hi Tech’s remaining claims, noting that Hi Tech had withdrawn its claim that 1t had
the status of a rail carrier, as defined in 49 U.S.C. §10102(5), and that Hi Tech’s activities were
therefore not preempted by §10501(b) from state and local law enforcement. (Attachment 2, ai 1-2

andn.2.)?®

B) NJDEP Administrative Order

On May 28, 2003, NJDEP served an Administrative Order In the Matter of Hi Tech Trans,
LLC and David Stoller (Matter EA ID# PEA030001-U131). (Attachment 3.) Alleging, inter alia,
that Hi Tech was receiving construction and demolition waste in a facility that was neither licensed
nor in compliance with the engineering and environmental specifications required for such sites, and
that it was charging fees from trucking companies for depositing waste at the facility without haying
arequired tariff on file, the Administrative Order charges Hi Tech and Mr. Stoller, its President and
Chief Executive Officer, with violations of the New Jersey Solid Waste Management Act, N.J.S.A.
13:1 B-1 et seq., the Solid Waste Utility Control Act, N.J.S.A. 48:13 A-1 ef seq. and the regulations
promulgated thereunder. Under the terms of the Order, Hi Tech and Mr. Stoller were directed to

cease and desist from these activities within 20 calendar days of receipt (i.e., before June 17, 2003 J)

3 While their claims for damages are still pending, the court did not grant the HCIA and ECUA
requests to enjoin Hi Tech’s activities, ruling that this issue was moot since NJDEP had issued an i
Administrative Order requiring Hi Tech to cease and desist its unlawful activities. (/d at 2-3, # n.3 and
6.




Hi Tech and Mr. Stoller were entitled to request a hearing, as long as the hearing; was
requested prior to the June 17 compliance date. (Id. 99 8,9.) The order went on to recité the
potential penalties that could be imposed in the event Hi Tech and/or Mr. Stoller were found to have
violated the cited statutes. Rather than immediately seek a hearing or even a stay from NJDEf’, Hi
Tech sought emergency relief from the federal District Court and the United States Court of Ap]%aeals
from the Third Circuit, which efforts were denied by the courts as described below. Ultimateli , on
June 18, 2003, Hi Tech and Mr. Stoller did finally file a request with NJDEP for a hearing and stay
(Attachment 4). In that pleading, Hi Tech specifically contended that the allegations set forth in the
Administrative Order are fatally defective because its facility is allegedly not subject to “NJDEP’s

solid waste facility regulations.” (Jd. at 2.). !

On June 30, 2003, NJDEP Commissioner Bradley M. Campbell issued a decision in thich
he denied Hi Tech’s request for a stay, but nevertheless granted emergency relief directing NJ DLP’S
Office of Solid and Hazardous Waste Compliance and Enforcement to “forbear from seeking ju ‘icial
enforcement of the Administrative Order for 60-days” as long as Hi Tech complied with a series of

enumerated conditions set forth in the decision. (Attachment 5.) 6 ‘
(8)] Hi Tech Trans, LLC v. New Jersey Department of Environmental Protection
(No. 03-2751) (D.N.J.)

Without either seeking a stay of the Administrative Order or exercising its rights to a hearing
before NJDEP, Hi Tech filed a complaint in the federal District Court requesting that it enjoin
enforcement of the cease and desist order. Due to its close relationship to the issues raised 1+ the

|
‘
i
!
i

S In his cover letter to the parties, Commissioner Campbell noted that the charges against Hi
Tech were “serious” and that unlawful solid waste facilities adversely affect local residents, customers
and other participants in the solid waste industry and that they “interfere with the statutory mandate of
the [NJDEP] and the counties to plan for and police solid waste operations within their jurisdictions.?
(Id..) June 30, 2003 letter at 2. |
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HCIA case, No. 02-3781 (supra), this matter was also assigned to Judge Hochberg. Noting that Hi
Tech had not availed itself of its right to request an administrative hearing or stay from NJ DEP,i and
finding that the complaint was barred pursuant to the provisions of the Eleventh Amendmenf, the
court denied Hi Tech’s motion for a preliminary injunction in a decision dated June 16, 2003.

(Attachment 6.)

In that order, the Court observed that Hi Tech might be able to cure the Eleventh Amendment
defect by amending its complaint to name an NJDEP official, but, if it did so, the court would
consider abstaining pursuant to the abstention doctrine enunciated by the Supreme Court in Younger
v. Harris 401 U.S. 37 (1971) and Burfordv. Sun Oil Co., 319 U.S. 315 (1943). Shortly thereafter,
Hi Tech renewed its request to enjoin NJDEP from enforcing the order and amended its complaint
in order to add two officials of NJDEP as defendants in the matter.” In an order issued June 20,
2003, the court again declined to enjoin enforcement of New Jersey’s state environmental laws and
regulations, this time due to considerations of federalism and comity. As relevant here, Judge

Hochberg found that abstention was warranted because:

(1) There is a state administrative proceeding currently pending which is judicial in
nature ... (2) New Jersey has a high significant state interest in the regulation of its
solid waste facilities ... and (3) the DEP and the appellate courts of New Jersey
provide an adequate opportunity for Hi Tech to raise all of its federal claims.

(Attachment 7 at 3, n.5; emphasis supplied; citations omitted).

Judge Hochberg added that any exercise of the court’s jurisdiction in this instance might well

be disruptive of New Jersey’s efforts to deal with matters of substantial public concern. In Judge

7 Accordingly, the title of this litigation has now been amended to Hi Tech Trans, LLC et alv.

Bradley M. Campbell, Commissioner of the State of New Jersey, Department of Environmental
Protection, et al. {

i
|



Hochberg’s words: |

... New Jersey’s environmental regulations are clearly comprehensive and serve to
ameliorate the important policy problems of public heath, welfare and safety relating
to the storage and disposition of solid waste ...

Plainly stated, if solid waste facilities can immunize themselves from state
environmental licensing regulations through the opportunism of locating themselves |
near a railroad and using rail transportation, the comprehensive regulatory scheme
established to protect the environment and public health safety may well be seriously
eroded ... [T]his Court’s intervention into the state’s comprehensive regulatory
scheme of solid waste facilities would undermine state efforts to adopt a coherent and
complete policy with respect to an area of such grave public concern.

Id at4, n6

The court accordingly denied Hi Tech’s request to enjoin the administrative proceeding

initiated by NJDEP since this would “seriously undermine New Jersey efforts to establish

and

maintain a coherent and uniform regulatory policy.” Hi Tech was instead advised of its right to seek

any review or emergent relief it might deem appropriate through the state’s administrative

judicial forums.?

D) Third Circuit Litigation

and

Immediately after Judge Hochberg issued her June 16,2003 order denying Hi Tech’s request

to enjoin NJDEP’s Administrative Order, Hi Tech appealed to the United States Court of Appeal for

the Third Circuit and sought an emergency stay pending appeal. That action was originally docketed

as Hi Tech Trans, LLC v. State of New Jersey Department of Environmental Protection, No

03-

2773. In an order issued June 18, 2003, that court denied Hi Tech’s Emergency Motion for a Stay

pending appeal, but set an expedited briefing schedule (Attachment 8.) The briefing schedule

'was

¥ The court noted, in addition, that any claimed emergency on Hi Tech’s part was “of Hi Tech’s

own making” in that the dispute has been pending for over a year, during which time Hi Tech neither

sought reconsideration nor judicial relief from the Board’s refusal to grant the relief Hi Tech sought in

F.D.34192. (Id)




subsequently extended and, Hi Tech’s appeal of the District Court’s refusal to enjoin the

administrative proceeding is now pending the decision of the Third Circuit.®

III.  Hi Tech Is Not Entitled to Injunctive Relief

The Board’s criteria for issuance of an injunction follow the four-part test enunciated in

Washington Metropolitan Area Transit Comm’n v. Holiday Tours, 559 F. 2d 841, 843 (D.C.;Cir.
1977) (“WMATC”); namely, that the movant establish (1) a substantial likelihood of success 0151 the
merits; (2) irreparable harm in the absence of the requested relief; (3) that the relief will> not
substantially injure other parties; and (4) that granting the relief is in the public interest. DeBruce
Grain, Inc. v. Union Pacific Railroad Company, STB Docket No. 42023 (STB served April 27,
1998) at 3, n. 7. Before even reaching this issue, however, Hi Tech is required to demonstrate|that

the Board has the authority to issue an injunction restraining NJDEP from pursuing its administrative

prosecution.

Surprisingly, Hi Tech has failed to provide any authority for the proposition that the B(j;)ard

has the jurisdiction to enjoin the action of a State acting pursuant to its plenary police power ulglder
the Tenth Amendment." Although it suggests that this authority is found in 49 U.S.C. § 7214 the

|

|
only cases cited are ones in which the Board was staying some action of private parties who were

|

!

® Technically, Hi Tech lodged separate appeals of both the June 16 and June 20 orders of Judge
Hochberg with the 3™ Circuit. In motions filed on June 26, 2003, Hi Tech sought to consolidate both |
appeals and amend the caption of the appellate proceedings as Hi Tech Ti rans, LLC et al. v. Bradley M.
Campbell, Commissioner of the State of New Jersey, Department of Environmental Protection, et al.

'* The Tenth Amendment grants states the right to establish and enforce laws protectin,
the public’s health, safety and general welfare. See generally, Jacobson v. Massachusetts, 197
U.S. 11, 25, 25 S.Ct. 358, 361 (1905).

il =]
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affirmatively seeking the benefits of the agency’s jurisdiction.'! For example, in Public Vz'eu{s on
Major Rail Consolidations, STB Ex Parte No. 582 (STB served March 17, 2000 and April 7, Zd()O);
aff’d sub nom. Western Coal Traffic League v. STB, 216 F. 3d 1168 (D.C. Cir. 2000), the Board

issued a moratorium upon the filing of railroad merger applications pending the issuance of l}new
merger rules; hence, its decision to freeze the status quo involved only parties who were woﬂﬁ-be

1

applicants seeking some affirmative relief from the agency (i.e., merger approval and immunity ﬁ‘om

the antitrust laws, pursuant to 49 U.S.C. § 11321 ef seq.). :

Similarly, in Amoskeag Co. v. LC.C. ,590F. 2d 388 (1* Cir. 1979), the Interstate Comm%:rce
Commission’s action only compelled a railroad holding company to abide by commitments it Ehad
made not to make additional purchases of railroad stock without prior Commission approval, where

[

those commitments had been made for the purpose of terminating an unlawful control procee%ing
(under former section 5(5) of the Interstate Commerce Act, now 49 U.S.C. § 11323) that had b}een

instituted against that company. And, in DeBruce Grain, supra, of course, the Board refused to

enjoin a rail car supply program that had been instituted by a railroad.

3

These cases stand in stark contrast to the present situation, where Hi Tech is seeking to h}ave
the Board enjoin the State of New Jersey from enforcing its environmental health and safety statlfes

and regulations. Hi Tech has offered no support for the proposition that the Board has powers to
|

|

|

Even assuming the Board had the jurisdiction to issue such an order, which does not app‘kar

enjoin the processes of a sovereign state in the exercise of its police powers.

to be the case, the agency should observe the same abstention principles that impelled Judige

! Hi Tech not only fails to make a prima facie demonstration that the Board has statutdsry
authority to issue such an injunction, it utterly fails to even address the fact that such an |
injunction, even if expressly statutorily authorized, would clearly be barred by the Eleventh |
Amendment. See Point VI, infra. i

Y |



Hochberg ultimately to dismiss Hi Tech’s action in Civil No. 03-2751. (See Attachment 7.) Jl#dge
Hochberg determined that abstention was appropriate, pursuant to the Supreme Court’s holdin}és in
Younger v. Harris, 401 U.S. 31 (1971) and Burford v. Sun Oil Co., 319 U.S. 315 (1943), bece}mse
the Administrative Order proceeding is judicial in nature, New Jersey has a clear and compe ;ling
interest and need for environmental oversight of the activities of solid waste facilities, and Hi }

\
has appropriate forums at NJDEP and in the state courts to raise any state or federal defenses it }nay

ech

have. For the same reasons, the Board should decline to intervene in the pending administrative
|

process initiated by the Administrative Order. ‘
|

Moreover, Hi Tech obviously elected to seek relief from NJDEP’s attempts to enforcé its

environmental laws by initiating litigation in the federal courts. Neither the District Court nor:* the

Court of Appeals has sought guidance from the Board, although both are well aware of Hi Teqh’s
preemption claims, the applicable case law, as well as the Board’s prior Decision in this proceedmg

Accordingly, because the federal courts have full authority to hear claims pursuant to federal l%wv

\
and to grant any appropriate relief thereon, the Board should not interfere with the pending judi?ial

process and should deny Hi Tech’s Petitions. Green Mountain Railroad Corporation - - Petit%‘on

Jor Declaratory Order, STB Finance Docket No. 34052 (STB served May 28, 2002) at 4. ‘

|
|
|

In any event, Hi Tech could not satisfy the four-part test of WMATC. First, Hi Tech canhot
I

prevail on the merits, having failed to provide any support for the proposition that a rail shipﬁer

|
loading rail cars is exempt from the legitimate exercise of a state’s police powers, a point discus%ed
|

more fully below in Section V. Second, Hi Tech cannot demonstrate the existence of irrepara%le
harm. The only harm alleged by Hi Tech is that it may need to comply with New Jersf:ey

environmental health and safety statutes and regulation applicable to all other solid waste faciliti%s.

|
|

|
|
|
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Although the cost of such compliance might reduce the profits Hi Tech may now be unlawfully

reaping, this hardly qualifies as the type of irreparable injury sufficient to support injunctive relief.

Third, any stay issued here would clearly injure a number of parties, including HCIA and
l

ECUA, Hi Tech’s competitors who are abiding by the state’s environmental laws, the citizer%s of
New Jersey and the environment that might be damaged by Hi Tech’s continued defiance oﬁL the
law.”? Fourth, as recognized by Judge Hochberg, the public interest is best served by NJDfEP’s

|
enforcement of the state’s environmental regulations. (See Attachment 6.)

IV. Hi Tech’s Petition is Barred by Res Judicata and Claim Preclusion

|
|
\
|
1
\
|
|

Although it has generated a great deal of litigation, Hi Tech neither appealed \‘ the
administratively final Decision to the Board nor otherwise sought reconsideration by the agex%{;cy,
notwithstanding the appellate procedures available to it in 49 C.F.R. Part 1115. Nor did it apﬁ}eal
the Decision to an appropriate U.S. Circuit Court of Appeals. Asaresult, Hi Tech is precluded fi \om

re-litigating all issues that were before the Board due to the doctrines of res judicata and collateral

estoppel.

|
l
While 49 C.F.R. §1115.4 does provide that a petition to reopen a Board decision can be ﬂled

at any time, parties seeking this relief must support such requests with a detailed statement of %ny

alleged material error, new evidence or substantially changed circumstances.”® Aside from the fact

' D&H’s desire to continue receiving Hi Tech’s traffic is similarly unpersuasive. Even
assuming it was relevant, neither Hi Tech nor D&H have argued, let alone explained, how compliance

with New Jersey environmental law - - or the parties” own lease agreement (infra at 15-17) - - would
reduce the volume of rail traffic.

B Petitions to re-open are rarely granted as the Board has made it clear that it “must approach
petitions to reopen ... cautiously, on a case-by-case basis, striving to achieve an appropriate balance
between the interests of fairness to all parties and of administrative finality and repose. Arizona Pub.
Serv. Co. v. Atchison, T.&S.F. Ry. Co., 3 S.T.B. 70, 75 (1998); West Texas Utilities Company v. The

gétgéifgton Northern and Santa Fe Railway Company, STB Docket No. 41191 (STB served May 12,

13



that it does not literally request that the Decision be re-opened, Hi Tech does not now allegei‘that
there was any material error, new evidence or changed circumstances. Instead, Hi Tech’s “pnly
justification for resuming its campaign at the Board is its assertion that the District Court (whose
process Hi Tech initiated) and NIDEP are taking action with which it disagrees. If Hi Tiech :

ultimately believes itself to be aggrieved in those forums, however, there are appellate procedbres

available to it when and if decisions adverse to its interests are ultimately issued. |

|
Hi Tech seeks to sidestep its res judicata and collateral estoppel problems by suggesting {that

L
the Board hinted that NJDEP has no regulatory oversight of Petitioner’s activities because Hi Tech

purportedly operates at the Oak Island rail yard. However, Hi Tech’s operation at the Oak Island
facility was an issue in its original petition to the Board, and Hi Tech could have raised|the

contentions it advances now at an earlier stage of this proceeding. \

|

1

1

Having failed to do so, Petitioner is barred by principles of issue and claim preclusion fﬁom
1

raising this new issue at this time. STB Finance Docket No. 28799 (Sub-No. 9), St. L()luis
|

Southwestern Railway Company Arbitration Appeal (STB served Aug. 15, 1995) (application oﬂres

Judicata and issue and claim preclusion are necessary to protect parties from multiple IawsJ‘its,

conserve judicial resources and minimize the possibility of inconsistent decisions). ‘,

|

Hi Tech’s filing of a second declaratory order petition with a slightly different name antd a
|
new docket number changes nothing. This is the same case, involving the same parties and the same

controversy which commenced in April, 2002 when Hi Tech filed its first petition for declaxat%)ry
order. Having elected as a litigation strategy not to appeal the Board’s Decision in the mistal%en
|

impression that salvation lay in the hands of the federal courts, Hi Tech is barred from coming béck

to the agency to try once again with a slightly different argument.

14



V. Hi Tech’s Activities Are Not Within The Scope of The Federal Preemption

Nor is there any reason for the Board to consider the issue of whether Petitioner is some;how
immune from exercise of its police powers to regulate solid waste. Hi Tech now contends thaz‘(t all
of its activities are preempted, due to §10501(b), because its operations take place at CPR’s ;bak
Island rail yard. (Petition/Declaratory at 5.) Petitioner goes on to state that the Board “hiihted
strongly” in the Decision that Hi Tech’s operations would be preempted because part of its funciftion
involved the transfer of solid waste from trucks to rail cars. (/d,) These arguments have no m;erit
First, and as NJDEP has pointed out previously, Hi Tech is not a rail carrier, as that term is deﬂi"ned
in the statute (49 U.S.C. §10102(5)), for the obvious reason that it does not provide common cal%rier
railroad transportation.' Indeed, while Hi Tech did once file a notice of exemption under 49 C.]%“.R.
§1150.32 to acquire operating rights on 640 miles of track belonging to the Canadian Pad?iﬁc
Railway, it voluntarily withdrew that notice.! E
|

Second, notwithstanding its shift in position, the fact is that Hi Tech is not a railroad anP is
not even a railroad “agent”, whatever that term is meant to connote. Hi Tech is simply a sMp}Ber.
It is paid by various parties to receive, consolidate and dispose of solid waste originating ﬁfm

various locations both within and outside of New Jersey. And, it then tenders that waste as a sth%er

to CPR for transportation to disposal sites outside the state. |

Hi Tech’s true function is demonstrated by materials filed as part of its pleadings to [\the

Board. For example, in the Operational License Agreement between Hi Tech and the Delaware z}nd

1 See NJDEP Reply to Amended Petition, filed June 6, 2002 (“NJDEP Reply”), at 8-10.

S Hi Tech Trans, LLC-Operation Exemption -Over Lines Owned by Canadian Pacific Razlwaj)
and Connecting Carriers, F.D. No. 33901.
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Hudson Railway Company, Inc., (“D&H”) doing business as CPR, dated November 6, 2000, w*‘ln'ch
is appended to its Petition/Emergency (as Exhibit A), Hi Tech is to pay a use and access fée to
operate on CPR’s premises (on a non-exclusive basis) at the Oak Island rail yard. (See 1 1, 3 & 6).

However, in order to persuade CPR to allow Hi Tech to operate its facility at the Oak Islandl rail
‘1
yard, Hi Tech was required to tender a minimum number of cars per year, or what the agreerbent

l
refers to as an “Annual Car Load Guarantee,” at rates as set forth in Transportation Agreement No.

STB-CPRS 136814 (the “Transportation Agreement”). All of thisisintended to generate an An#lual

Car Load Guarantee Fee, which Hi Tech is to pay “so long as CPR has system capacity to handl# the

traffic and is providing the services as contemplated pursuant to the Transportation Agreement.” #Id.)
|

In other words, Hi Tech pays CPR, a fact which is inconsistent with agency or even subcontraictor

status. Also, Hi Tech is restricted to use the facilities solely for handling and tendering shipm%ents
of solid waste to CPR and any construction, installation, maintenance and improvement oﬁ‘ the
facilities it is using are to be exclusively at its “sole expense.” (Id. at §4.) Again, despite the ract

Hi Tech is located at CPR’s rail yard, Hi Tech’s activities are not part of CPR’s rail services. ‘}

While there are many different types of agency relationships in the rail business, Hi Te‘]‘:h’s

operation of this facility on CPR property and payment of annual shipment guarantees demonstr%ltes

\
clearly that it is a shipper and that its operations are pursuant to its primary business of solid w}@ste
|

disposal. Indeed, Hi Tech’s president and chief executive officer, David C. Stoller, boasts thatl’his

|

company “has become the largest customer (in terms of revenue produced)” of CPR. See

Petition/Emergency, Verified Statement of David C. Stoller at 3."® Similarly, Mr. Lawrance of|the
)

'® Parenthetically, by citing Mr. Stoller’s statement, NJDEP does not mean to convey the |
impression that it agrees with its contents, as that is not the case. For example, while Mr. Stoller recites
the now familiar mantra that NJDEP agreed, until the last 30 days, that its activities were preempted from
its oversight, that is obviously not accurate. NJDEP intervened in this STB litigation on April 23, 2002,
and has consistently argued that Hi Tech required a license from the NJDEP in order to construct and |
operate the solid waste transfer station and that its activities are not preempted by § 10501(b). |

|
|

\
l
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D&H, describes Hi Tech as “the largest shipper served by D&H at the Oak Island y?rd.”

Petition/Emergency, Verified Statement of Steven Lawrance at 3. !

Moreover, the Operational License Agreement also demonstrates that both CPR and Hi Tech
fully understood and expected, when the document was executed, that Hi Tech would need to aipply
for an appropriate license from NJDEP. In that regard, the agreement specifically obligates Hi i"ech
to obtain all required permits or exemptions, and recognizes NJDEP as the prospective licen\iSing
authority. (Id. at 4(e).)"” Accordingly, any attempt by Hi Tech to imply that CPR intended to Hiring

Hi Tech within the scope of the preemption protection enjoyed by CPR as a rail carrier is belie;:l by

the specific terms of the Operational Agreement.

That CPR regards Hi Tech as a shipper rather than as an integral component of its%rail
transportation services is also evidenced by the terms of the Transportation Agreement between tl%lese
parties. (See Attachment 9.) The provisions of the contract demonstrate that: CPR, not Hi Tech,% has
exclusive control over the performance of CPR’s “transportation services” (] 4); Hi Tech is sub’:iect
to demurrage, not per diem, in the event CPR is required to supply cars ( 9); Hi Tech “has sele%ted
the destination and disposal site” for its shipments and actually “certifies that [CPR] has ?not
participated in, nor taken any active interest in, the site selection for the storage or disposal” of} the

1

waste it tenders (Y 14); Hi Tech - - not CPR - - has the necessary contract with the destinaéion

17 This article of the Agreement provides: ;
Prior to commencement of any operations, HTT shall obtain all permits or exemptions or evidence
of same necessary for the construction, use and operation of the facility....Any costs incurred byx
CPR in the processes (sic) of obtaining any leases..., permits or operating authority for HTT will be
paid by HTT... HTT will not be responsible for any legal fees incurred by CPR in reviewing “
submissions made by HTT or costs incurred by CPR in obtaining permits, authority or exemptions
in the name of CPR including costs incurred by CPR in connection with meetings with the New |
Jersey Department of Environmental Protection by Public Affairs Consultants.

|
17 \
|
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disposal sites (id.); and that Hi Tech is not an agent of CPR (f 17)."® Again, Hi Tech is m?ly a

shipper that happens to be functioning, in part, on property essentially leased from a rajlroad.i

Hi Tech argues that its solid waste disposal activities are subject to the exclusive jurisdic%tion

of the Board and that any state regulation is preempted by federal law. Petition/Emergency at 3; 9.

None of the precedent Hi Tech cites supports its expansive, self-serving view of the nature 0:%' the
preemption provision. Indeed, any shipper of toxic, hazardous materials could avoid local and étate
regulation of its storage facilities by the simple artifice of placing them alongside rail traicks,
effective environmental regulation would be virtually impossible. For example, many, if not nr%ost,

chemical shippers have sidetrack arrangements with railroads, whereby their loading and unloaql‘ling

|
facilities are situated adjacent to or on land that is leased to or from railroads. These shippers
i

typically have transportation agreements with their serving railroad containing minimum shipment
guarantees. Yet, under Hi Tech’s rationale, all state or local permitting of the construction and

operation of those facilities would be preempted solely because the product is being loaded int;b or

unloaded from rail cars. Happily, for the environment and the citizens of this country, that is noti the

law.

Hi Tech contends here that even if it is not a rail carrier itself, its activities are preempted as

integrally related to intermodal transportation that includes shipment by rail. Hi Tech has not ci?ted,

18 Parenthetically, consistent with the provisions of the Operational License Agreement, CP ‘~
and Hi Tech recited the importance for Hi Tech to obtain the necessary environmental permits from |
NIDEP (and HCIA and ECUA) by making this an acknowledged contingency that might impair the !
parties’ ability to enter into the Transportation Agreement. Id. at §31. ‘:

1% In the administrative proceeding before NJDEP, Hi Tech specifically contends that (1) “all
alleged non-compliance [with the various environmental laws] is premised upon application of New |
Jersey solid waste requirements to a facility that is not subject to such regulations,” and (2) NJDEP’s |
“allegations [in Attachment 3] are premised upon NJDEP’s erroneous finding that Hi Tech’s operations
may be regulated as a solid waste facility under New Jersey Law.” (Attachment 4, Administrative
Hearing Request and Tracking Form, at 2-3.)
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however, to any authority supporting its position. Instead, Hi Tech has attempted to parse the pﬂrase
“transportation by rail carrier” by separating “transportation” from “rail carrier.” Hi Tech seerrl“ls to
argue (Petition/Declaratory at 8.) that because its facilities and operations arguably come withiqr‘l the
technical definition of “transportation” under § 10102(6)(C) and are related to intermibdal
transportation involving rail service, any regulation of Hi Tech’s activities is ta.ntamoux\i’t to

regulation of “transportation by rail carrier.”

'
|
|
|
|
|

The problem with Hi Tech’s strained construction of the phrase “transportation by, rail
carrier” is that it would result in the preemption of essentially all state and local regulatio:in of

. . - - \
activities that occur before a product is delivered to a rail carrier for transportation. For exaxr*ple,
|

f

under Hi Tech’s theory, shippers, truckers and freight forwarders would be exempt from state)and
local health and safety regulations so long as the products they handled would at some point inithe
distribution chain be shipped by rail.*® Obviously, Congress never intended such a result whc%;n it
enacted 49 U.S.C. § 10501(b), and neither the STB nor the courts have ever suggested ;That
preemption under § 10501(b) extends beyond rail carriers engaged inrail transportation. In fact%, Hi

Tech’s argument that its activities are preempted because it participates in intermodal shipments that

include rail transportation was previously rejected by the Board:

|

Hi Tech’s attempt to link these activities as one continuous intermodal rail movement
must fail. As NJDEP points out, under Hi Tech’s theory, all state and local
regulation of activities that occur before a product is delivered to a rail carrier for
transportation would be preempted. Preemption clearly does not go that far; nor does
the Board’s jurisdiction.

|
|
‘
|
|
Decision at 3. ;

|
i

|
2 Tg the extent Hi Tech seeks to support preemption of its activities on the grounds that NTDEP
regulation of Hi Tech indirectly impacts CPR, that contention also fails. Anyone manufacturing, i
shipping, storing, loading or delivering goods or commodities eventually destined for transportation by
rail would be able to claim immunity from state and local regulation if that were the test.
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In any event, Hi Tech materially overstates the preemptive effect of the STB’s exclqs

ive

jurisdiction over “transportation by rail carriers” and the application of preemption under 49 U.S.C.

§ 10501(b). The Board has made clear that § 10501(b) does not prevent state or local governments

i

from exercising their traditional police powers in a nondiscriminatory fashion to protect public héalth

and safety. See, e.g., Borough of Riverdale — Petition for Declaratory Order, STB Finance Dok

ket

No. 33466 (STB served September 10, 1999). Federal preemption of state or local regulation over

arail carrier is limited to situations where such regulations frustrate or defeat railroad operations:

[W]hile state and local government entities such as the Borough retain certain police
powers and may apply non-discriminatory regulation to protect health and safety,
their actions must not have the effect of foreclosing or restricting the railroad’s ability
to conduct its operations or otherwise unreasonably burden inferstate commerce.

Id. at 8.

Indeed, in every instance in which this topic has come up, the Board has made it clear%that

§10501(b) was intended to preempt state and local regulation that would “deny the carrier the right

to construct facilities or conduct operations.” See, e.g., Joint Petition Jor Declaratory Order

Boston and Maine Corporation and Town of Ayer, MA, (“Town of Ayers”) STB Finance DocketNo.

33971 (STB served May 1, 2001) at 8. Similarly, the Board has added the important caveat fthat

§10501 is not intended to interfere with the non-discriminatory exercise of state police powers that

are essential for the protection of public health and safety or to otherwise preclude the important role

states play in enforcing Federal environmental statutes. (Id,, at 9; Auburn & Kent, WA - - Pet. For

{
i

Declar. Order - - Stampede Pass Line, 2 S.T.B. 330, 337-39 (1997).)

Consequently, the Board has elected to entertain and grant petitions for declaratory orders

only where the state or local community attempted to use regulation as a means to prohibit or impede

legitimate rail operations as a “not in my backyard” or “NIMBY” response to change. See, e.g. T4

wn

of Ayers, supra; North San Diego County Transit Development Board - - Petition for Declaratory
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Order (STB served August 21, 2002). At the same time, however, the Board has elected not to

intervene where the state or local community is not attempting to frustrate and delay rail operations,

but is instead concerned with true environmental issues. Fletcher Granite Company, LLC - -

Petition for Declaratory Order, STB Finance Docket No. 34020 (STB served June 25, 2001) 4

Thus, even if Hi Tech could somehow be found to be within the exclusive jurisdiction of

at 2.

[the

STB, §10501(b) would not prohibit New Jersey from exercising its police power to enforce NJDEP

environmental regulations in a nondiscriminatory manner. The environmental regulations at issue

in this case have neither the purpose nor effect of prohibiting Hi Tech from operating a tran

sfer

station. NJDEP regulations do require, however, that Hi Tech meet the same requirements

applicable to all other transfer stations operating in New Jersey. Hi Tech has not alleged, much

demonstrated, that it is incapable of complying with NJDEP regulations; Hi Tech simply w

less

uld

prefer to avoid the regulatory obligations and responsibilities shouldered by all of its competitors.

Perhaps more to the point, NJDEP is not seeking to deny CPR or any other railroad the right

to construct rail related facilities, conduct rail operations or even obtain occupancy permits. Nor is

NJIDEP seeking to deny Hi Tech the ability to tender its traffic to CPR or any other railroad.*

To

the contrary, the Hi Tech facility is located in the middle of a rail yard and NJDEP does not suggest

that the challenged operations should not be conducted from this location. Nor does anyone seek

to constrain in any way CPR’s ability to move solid waste via rail in general or to do so specific

from a facility located at its Oak Island rail yard.

2! Tn support of Hi Tech, the D&H representative makes the point that closing down Hi Tech
will deprive it of revenue. (Lawrance Statement at 3.) NJDEP is not seeking to close Hi Tech unless

continues to refuse to comply with state law and, in any event, Mr. Lawrance fails to explain why D&H

has not ilnsisted that Hi Tech comply with its contractual obligation to secure all required regulatory
approvals.

21
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Instead, it is Hi Tech which has sought, for inexplicable reasons, to wage a seemingly
unending legal battle in its attempt to avoid compliance with any state or local environmental health
and safety regulations. Under NJDEP’s solid waste regulations, which are applicable to all sSlid
waste transfer stations, permits are issued to prospective operators after specific construction and

operating requirements are reviewed and vetted by agency staff. N.J.A.C. 7:26-2.10. In each

instance, this specific review is necessary to ensure that the facility has an appropriate containnPent
system to minimize migration of liquids, dust, noxious or toxic odors from the confines of the

facility or unnecessary infestation from rodents and other pests. N.J.A.C. 7:26-2B.5. In addition,

the facility’s operating practices are reviewed to prevent, again, unacceptable environmental damage
that could otherwise be minimized through relevant and, frequently, collaboratively established

operating guidelines. N.J.A.C. 7:26-2B.9.

Claiming to rely on informal advice from NJDEP that Hi Tech would not need such
environmental approval due to its purported status as a rail facility (Petition/Emergency at 5), Hi

Tech commenced operations without complying with NJDEP regulations, and has therefore refused

to comply with any of the applicable state statutes or regulations.” The result? Completely aside

from its long running violation of the carefully crafted waste flow control regulations, which ajue a
|
great concern to the State of New Jersey, HCIA and ECUA, Hi Tech has been operating the fad;ility

with no regard to its obligations under the New Jersey environmental health and safety laws. By :Kvay
|

of example, HCIA and ECUA provided NJDEP with copies of photographs recently taken of tl}‘e Hi

|
\

22 Hi Tech has failed to substantiate the alleged informal NJDEP advice cited by Mr. Stoller!
(Stoller Verified Statement at 5). Even assuming that some NJDEP employee made such a statement|
(and there is no evidence that such advice was ever given), it is plain from Hi Tech’s frequent citatiofps to
informal opinions (see, e.g., Petition/Emergency at 5), that it is aware that they are not binding on an
agency. In any event, Hi Tech was obligated to secure the necessary authorization from NJDEP by 1ts
agreement with CPR, but elected nonetheless to ignore that obligation as well.
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Tech facility, some of which are attached as Exhibit 10, and these photographs graphically illustrate

Hi Tech’s lack of concern for state environmental laws. 2

Hi Tech also suggests that NJDEP itself has determined that § 10501(b) preempts its exisjting
regulations. Petition/Declaratory at 10-11. Hi Tech’s contentions in this regard are H:>oth
disingenuous and inaccurate. While NJDEP is considering amending its regulations to lessen; the
modest burden they currently impose on railroads, by eliminating the need to actually obtain a
physical permit in order to construct and operate a solid waste transfer station, that is only a proposal.

The existing regulations remain in place and the proposal may never be implemented. Moreover,

eliminating the need for a railroad to obtain a permit would not obviate the numerous construction

and operational requirements that NJDEP requires of all such enterprises.**

In its effort to avoid oversight, Hi Tech has raised the ante for all of the stakeholérers,
including the NJDEP, other state environmental agencies, local and county authorities and the B#ard
itself. If Hi Tech is able to use the preemption provision in § 10501(b) to evade all environm&lntal

oversight by NJDEP, it will plainly not be the last waste facility that will follow that path. Ifall ltate

environmental regulation can be easily evaded by simply locating solid waste facilities next to a

railroad, who will regulate and oversee those activities? Is the Board prepared to have its

2 These photographs show the total lack of containment of solid waste, the migration of soli
waste and dust particles, the lack of containment on the loaded rail cars, and accumulated debris that
contravene New Jersey’s solid waste regulations.

o

D

* Hi Tech elected to selectively present the proposed regulations when it attached part of the
draft rules to its new Petition for Declaratory Order. In doing so, it eliminated the provisions which
detail, inter alia, the need for rail carriers to ensure that all activities of this nature are conducted in
enclosed structure (rather than in the open air, as Hi Tech currently operates), the requirement that th
operator describe the facilities and certify that the facility will not be opened so as to expose the
employees, public or environment to such wastes, that containers are sealed at all times, that there will
not be a migration of odors or other contaminants, etc. But, the salient point here is that while the draft
regulations are only that and may never be promulgated, and while Hi Tech would not be covered bythe
draft since the proposed exemption would in any event only be applicable to rail carriers as defined by 49

U.S.C. § 10102(5) that provide common carrier rail transportation, Hi Tech has elected to comply with
no regulations at all.
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environmental staff engage in the review of the design, engineering, and construction of solid waste

transfer stations? Is the Board prepared to undertake the considerable obligation to monitor the

continuing operation of solid waste facilities located across the country? If not, is there really tc3) be
|

no environmental oversight at all for such solid waste facilities? And, while Hi Tech purp&orts

currently to be handling only what it claims to be relatively benign construction and demolilcion

waste, what is to stop Hi Tech - - and other such facilities - - from handling extremely toxic or

hazardous commodities if state oversight is preempted as Hi Tech suggests? Just to pose| the

question demonstrates how dangerous the situation could become. :

It is precisely to prevent the result sought by parties such as Hi Tech that there is strong
presumption against preemption. As Mr. Justice Brandeis, writing for the Court, said in Napiej;r .
Atlantic Coast Line, 272 U.S. 605, 611, 47 S.Ct. 207, 209 (1926), “The intention of Congress to
exclude States from exerting their police power must be clearly manifested.” And the Supreme
Court, mindful of the force of the Tenth Amendment and the place of the States in our constitutipnal
system, has resolved close cases in favor of a continuing power on the part of the States to legislate
in their customary fields and thus has permitted state regulations to mesh with federal controls. See,
Federal Compress & Warehouse Co. v. McLean, 291 U.S. 17, 54 S.Ct. 267 (1934); Townsend v.
Yeomans, 301 U.S. 441, 454, 57 S.Ct. 842, 848 (1937); Penn Dairies v. Milk Control Commission,
3181U.S.261,63 S.Ct. 617 (1943). Indeed, “[p]reemption analysis begins with the ‘presumption/that

Congress does not intend to supplant state law.”” AGG Enterprises v. Washington County, 281 F.3d

1324, 1327 (9th Cir. 2002). Where federal and state or local enactments overlap in their effeci%s on

non-governmental activities, the proper judicial approach is to reconcile the operation of Poth
|

statutory schemes rather than hold one completely ineffectual. See, e.g., Exxon Corp. v. Gove‘rnor

of Maryland, 437 U.S. 117, 132, 98 S.Ct. 2207 (1978), reh’g denied, 439 U.S. 884, 99 S.Ct. 232
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(1978). In Florida East Coast Railway Company v. City of West Palm Beach, 266 F.3d 1324 (11th
Cir. 2001), the court noted the presumption against preemption recognized by the U.S. Supreme
Court, id. at 1327-28, and emphasized that the Senate Report on the final form of the bill ;that
became the ICCTA stated that the exclusivity in the legislation “is limited to rémedies with resgi)ect
to rail regulation — not State and Federal law generally ... because they do not generally collide \Lvith
the scheme of economic regulation (and deregulation) of rail transportation,” id. at 1338, thus

identifying a clear limit on the use of the exemption provided in the ICCTA.

The Board should not give credence to Hi Tech’s strained attempt to construe federal

preemption of “transportation by rail carriers” in order to shield highly regulated activities such as

solid waste collection and disposal that historically have been subject to state and local regula‘ﬂjion.
See, e.g., AGG Enterprises, supra, 281 F.3d at 1328 (“[o]ne could hardly imagine an areja of
regulation that has been considered to be more intrinsically local in nature than collection of garll‘)age
‘
and refuse, upon which may rest the health, safety and aesthetic well-being of the communi*‘y”).
Indeed, Congress has explicitly found that the field of solid waste collection and disposal is proﬁjerly
subject to state regulation. See, 42 U.S.C.A. § 6901(a)(4) (stating that “the collection and disp%osal

of solid waste should continue to be primarily the function of State, Regional, and local agenci%:s”).
i

To repeat a point that Petitioner totally ignores, the Board has made it plain in numerous
cases,” including the Decision itself (at 3), that the preemption in §10501(b) does not foreclose ‘ tate
and local governmental agencies from exercising their police powers in a non-discriminatory fas‘{xion
to protect health and safety as long as this does not foreclose or restrict a railroad’s ability to conLiuct

its operations or unreasonably burden interstate commerce. No railroad has suggested, in|this
|

» See, e.g. STB Finance Docket No. 33466, Borough of Riverdale - Petition for Declaratory
Order (STB served September 10, 1999); Town of Ayer, supra, Fletcher Granite Company, supra.
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proceeding, that its activities are in any way restricted or that interstate commerce is being burdened
by NJDEP’s actions. For that matter, not even Hi Tech’s Petition makes this argument. Hi Tech
instead would simply have the Board nullify New Jersey’s right, obligation and responsibilit*%y to
protect its citizen’s health and safety, based on its unsupported and erroneous assertion that ﬁt is

somehow immune from such oversight. The Board should not - - indeed cannot - - provide this ré‘lief

to Hi Tech.

VI. TheBoard Lacks Subject Matter Jurisdiction Over Hi Tech’s Petition Pursuant To The
Eleventh Amendment To The Constitution

In its initial reply to Hi Tech’s Amended Petition for Declaratory Order, filed June 6, 2002,
NIDEP argued that the Board should deny Hi Tech’s petition because the agency is barred by the
Eleventh Amendment from ordering the relief requested by Hi Tech. While the Board did deny Hi
Tech’s petition in the Decision, it did not reach that argument because it decided not to institute the
requested proceeding. (Decision at 5, n. 10.) As Hi Tech has again sought a declaratory order from
the Board covering the same topic, NJDEP renews and adopts the argument on this point that\was
set forth in that reply. (NJDEP Reply to Amended Petition for Declaratory Order, filed June 6, 2002

at 5-7.)

As noted above, in her order of June 16, 2003, Judge Hochberg dismissed Hi Tech’s|suit

against NJDEP on Eleventh Amendment grounds. The Court found that

under the Eleventh Amendment, a plaintiff other than the United States or a state may not
sue a state in federal court without the latter state’s consent, unless Congress abrogates the
state’s Eleventh Amendment immunity pursuant to a constitutional provision granting
Congress that power.
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(Attachment 6, at 2; citations omitted.) Despite the fact that NJDEP raised this argument before the
Board previously, Hi Tech has again failed to respond, disagree or otherwise attempt to explain why

the Board should similarly not dismiss its new pleadings.

Regardless, it is clear that pursuant to the Supreme Court’s decision in Federal Maril;ime
Commissionv. South Carolina State Ports Authority, 535U.S.743,122 S.Ct. 1864, 152 L.Ed.2d§962
(2002)("SCSPA "), the Board lacks jurisdiction over the instant petition filed by Hi Tech. In SC.S;PA,
the Court faced the question of whether state sovereign immunity precludes the Federal Maritjime
Commission, an executive-branch administrative agency, from adjudicating a private pa%rty’s
complaint that a state-run port has violated the Shipping Act of 1984, 46 U.S.C.App. § 1701 et seq.
The Court held that "state sovereign immunity bars the [agency] from adjudicating complaints filed
by a private party against a nonconsenting state." SCSP4, 535 U.S. at 760, 122 S.Ct. at 1874. The

Court reasoned:

if the Framers thou%ht it an impermissible affront to a State's dignity to be required
to answer the complaints of private parties in federal courts, we cannot imagine that
theiy would have found it acceptable to compel a State to do exactly the same thing
before the administrative tribunal of an agency....

Id

The jurisdictional analysis is not altered by the fact that Hi Tech seeks only declaratory% and

injunctive relief, not a money judgment, against the NJDEP:

[W]e explained in Seminole Tribe that "the relief sought by a plaintiff suing a State
1s irrelevant to the question whether the suit is barred by the Eleventh Amendment."
517U.S.,at 58,116 S.Ct. 1114. We see no reason why a different principle should
apply in the realm of administrative adjudications.

Id., 535 U.S. at 769, 122 S.Ct. at 1879.

Finally, subject matter jurisdiction is not created by the fact that the NJDEP intervened inthe

initial proceeding to assert the jurisdictional bar. As the Supreme Court made clear in SCSPA4, “[a]
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State seeking to contest the merits of a complaint filed against it by a private party must defend itself
in front of the [agency] or substantially compromise its ability to defend itself at all.” /d., 535 U.S.

at 762, 122 S.Ct. at 1875.

CONCLUSION

Accordingly, and for the foregoing reasons, NJDEP respectfully requests that the Board cjleny

Hi Tech’s Petitions. 1

Resgezii fubmitted,
y e

Edward D. Greenberg
David K. Monroe

GALLAND, KHARASCH, GREENBERG, |
FELLMAN & SWIRSKY, P.C. |

1054 Thirty First St., N.W.
Washington, DC 20007-4492

|
Telephone: 202-342-5277 |
Facsimile: 202-342-2311 ‘

Special Counsel for the State of New J ersey,i
Department of Environmental Protection

Dated: July _7_, 2003 |
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
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OPINION and ORDER
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Defendants. : iV

This matter comes before the Court upon Plamtiff’s motion 1 amend its complain

pursuant 10 Fed. R. Civ. P. 15(a), and upon Defendants’ cross-motion for a preliminary
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injunction; and the Court having reviewed the parties’ submissions and considered the maners

pursuant 1o Fed. R, Civ. P. 78; and good cause having been shown;

1) and Plamuff alleging that “with the ICCTA Congress h#s specifically barred
regulation of rail transportation services, including rail intermodal transportation, by State
Local Government” and Plaimtiff further alleging “Prior to the passage of the ICCTA, the
Interstare Commerce Commission had jurisdiction over trucks used to convey cargo bhetw
railhead and a shipper or consignee as part of intermodal rail-truck transportation services

the JCCTA the STB has held that it does not have jurisdiction over the trucking element of

intermodal services, Therefore, the ICCTA has removed the rucking segment of rail inte
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transportation services from regulation by the STB and denied the States and the defendants the

authority to impose any regulation on this segment of such transportation™; and Defendants

having opposed the motion 1o amend on the ground that such amendment would be futile

would unduly prolong the proceedings in the instant action; would be subject to dismissaé—;
1

£

and

ENTERE®
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pursuant to Fed. R. Civ. P. 12(b)(6) for failure 1o state a claim; and zﬁe Court noung that “{i)n the
absence of any apparent or declared reason - such as undue delay, bad faith, or dilatory
motive. . .” or “undue prejudice 10 the opposing party by virtue of the amendment . . . !eaiive
sought should . . . be freely given” (Foman v. Davis, 371 U.S. 178, 182 (1962)); and the koun
finding that it would cause undue delay to grant this motion at this lime as both parties are aware
that this Court has determined that the c§mmerce clause count of this Complaint (Count 2) needs
to be heard in an expedited manner in order to resolve Defendants’ applicanon for injunc‘tive
relief to enforce the municipal ordinances at issue in this case; and the Cournt further finding that
grﬁnting the motion 1o amend at this late date would unduly prejudice Defendants; and the Court
further noting that it may deny a party leave 1o amend a complamnt if the proposed amendment
-would be fuule (See 4hvin v, Suzuki, 227 £.3d 107, 121 (3d Cir, 2000) (ciung Smith v. NCAA4,
139 F.3d 180, 190 (3d Cir, 1998), revd on other grounds, 525 U.S. 459 (1999))); and the Court
fuﬁhe’r finding that thé proposed amendment is futile in that it would not survive a motio 110
dismiss for failure to state a claim uypon which relief could be granted (/. ), and the Court|further
notiny that 1o determine if an amendment would be furile, 1t should apply the same standard of
legal sufficiency as would be applied 10 a 12(b)(6) motion (See {n re Burlingion Coar Fai‘ory

Sec. Lizig., 114 F.3d 1410, 1434 (3d Cir. 1997) (citing Glassman v. Computervision Carp|, 90

F.3d 617, 723 (1" Cir. 1996))); and the Court further noung that when considering a motion to
dismiss pursuant 10 12(b)(6), 1t shall rake all allegations as true and consider them in the light
most favorable 1o the plaintiff (See Brown v Prillip Morris Inc.. 250 F.3d 789, 795 (3d Cir 4
2001)); and the Court determuning that Plaintiff’s artempt to explain away an adverse decision by

1he Surface Transportation Board (and its own failure 1o appeal such decision 1o the Unite



States Court of Appeals for the D.C. Circuit)’ and mstead conflate that decision info a new claim

in this forum is frmless, and this Court finding that the STB’s decision that Plaintiff is not a rail

carrier is conclusive and Plaintiff 1s therefore collaterally estopped from bringing such a ¢laim

under the present guise; and the Court therefore finding that amendment of the complaint will be

denied at this time based on undue delay, prejudice 1o Defendants and furility;

2) and the Court nofing that Defendants have filed a renewed motion for a prelimi

nary

injunction because “the records show that Hi Tech has not slackened its waste operarions at all

smcee being advised by the STB that it has no federal exemption from state and local solid

wasie

laws;” and the Court noting that the grant of injunctive relief is an extraordinary remedy, which

should be granted only in limited circumstances (See Novartis Consumer Health. Inc. v. Johnson

& Johnson-Merck Consumer Pharm. Co., 290 F.3d 578, 586 (3d Cir. 2002)); and the Court

further noung thar to grant 2 preliminary injunction, a movant must satisfy the following f

our

factors favoring relief: 1) the hikelihood thar the moving party will succeed on the merirs; 2) the

extent to which the moving party will suffer irreparable harm without injunctive relief; 3

the

extent to which the nonmoving party will suffer irreparable harm if the injunction is issued; and

4) the public interest (See Clean Ocean Action v. York, 57 F.3d 328, 331 (3d Cir. 1995)); |and the

Court finding that it is unnecessary to reach prongs 1,3 and 4 of the aforesaid test because
Defendant has not adequately demonstrated any ureparable harm; specifically, Defendant
shown the inadequacy of money damages 1o recompense its losses, if it were to succeed o
mers (See Wenter v Caesars World, [nc., 541 F. Supp. 68, 74 (D.N.J. 1982)) except 10 1}

limited extent noted below.

has not
n the

e

! The Court notes that Plaintiff could have appealed the STB’s decision but clearly chose

not 10 do so as a marter of legal strategy.



3) and the Cowrt finding that Defendants’ concemn set forth in the preliminary injunction
motion that “{Plainiiff’s] records do not account for or reflect the receipt of contamunated soils
that plaintiff is apparently processing, and contam numerous entnes that list "NR” or "Nior
Recorded” under the categories “Origin” and “Type” of waste” is a bonafide issue as 1o *vhich
Defendants have shown a likelihood of success on the mernts and wreparable harm in tha\t itis
essential that Defendants Hudson County Improvement Authority and Essex County Utilities
Authority must know what solid waste 18 being trucked through their respective streets, a;nd
Plaintiff will be ordered 1o fully comply with such portions of the state and Jocal regulati‘bns and
shall furnish to Defendanis those records that indicate the origin and type of waste that Plamnnff
is processing, whether such waste contains contaminates and identify such contaminates,| Entries
in the records such as “NR” and “Not Recorded” are unacceplable. These records should be
produced to Defendants in accordance with Magistrate Judge Heages’s “for attorney’s eyes only”
protectivg order until such me as this Court entertains the Appeal of that order. i

IT IS on this 1¥ day of April, 2003, |

ORDERED that Plaintiffs Motion for leave 1o file an Amended Complaint is DELVIED;
and it is further |

ORDERED that Defendants’ supplemental motion for a prelimmary injunction 1%
GRANTED in part and DENIED in part; and it is further “

ORDERED rthar Plainriff is required 1o produce waste receipt records 1o Defendar*ts that

. a
|

7.
Qﬁé"m&ﬂ"ﬁ'h

are fully completed in all respects.

HON. FAITH S. HOCHBERG, U.S.I.J..

i
' £






N CATION

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
)
HI TECH TRANS, LLC, )
)
3 Civil No. 02-3781 (FSH)
Plainnff, ) Hon. Faith 8. Hochberg, U.S.D.J.
V. )]
) ORDER
) .
HUDSON COUNTY IMPROVEMENT )
AUTHORITY, et al,, ) Dae: June {2003
) .
Defendants. )
)
BOCHRERG, Distrfct udge:

This marter comes befove the Cour on an Order to Show Cause entered Fune 4, 2003, why

Plaintiff’s Complaint should not be dismissed for lack of standing or of a justiciable case or
conmwoversy;

and the Court having reviewed the submissions of the partics and heard oral a2rgument
presented on June 11, 2003,

and for gaod tause having been shown,

and the Court finding that Plaintiff previously withdrew its Preemprion Clarm comigined in

Count 177

! OnMay 30, 2003, Defendants HCIA and ECUA submired its reply bricf in suppon
their motion for summary judgment to the Courr. At that time, Defendants notified the Comt
the New Jerscy Deparment of Eavironamental Prateciion entered an Admyinistrative Order on |

of
that

May 28, 2003, directing Hi Tech 10 discantinue “jis illegal operarion of a solid waste facility.” In

respanse, the Count issued the Order 1o Show Cause.

. ? Plaindff claimed in Count | of its Complaint thar it has the status of a il carrier as
' - defined 49 US.C. § 10102(5), under the exclusive jurisdiction and conwol of the Surface |



and the Court finding that Blaintiff’s claim set forth i Count 2 does not present a justiciable

£4ase o7 controversy st this Ume and is therefore digmisced without prejudice;?

Transportation Board and is accordingly. “exempr from the application of apy state or local Jaw.
i Tech sought & declaratory order of the Snrface Transportarion Board ("STB™) that they have

* exclusive jurisdiction over Hr Tech's activines, However, on November 19, 2002, ths T8
denicd the request for a declaratary judgment, finding that “movement of trucks carrying
[construction and demolition) debxis over New Jersey roads 1o reach the [Canadian Pacific
Railway] rransload facility thet Hi Tech operates is not part of “transportaton by rail carrier’
defined in section 10501(2)” and therefore 10501(b) preemprion does not apply. HiTec
Betjtion for Declarsrory Judgment, STB Finance Docker No. 34192. Hi Tech did got appeal
adverse ruling. Accordingly, Hi Tech informed the Cowrt dunng a conference call aarlier thi
year that Count 1 would be withdrawn. This was reconfirmed during the bearing on the ing
QOrder to Show Cauge.

* Defendants clzim tar Plaintff's Complaint should be dismissed because they lack
standing 1o pursuc their Complaint that the counties’ order directing waste flow violates the
Commaerce Cladase (as 10 approximately 30% of the Type 13 weste zeceived by Hi Tech) in light
of the DEP"s Administrative Order shutting Hi Tech’s facility down completely. While the
Court agrees thar Plamuff"s action should be dismissed without prejudice, the Counr finds thar
the yeason for dismissal is more properly characterized as 2 moomess §ssue. Ser Romn v,
Bensalem Township, 616 F.2d 680, 684 {3d Cir.1980) (“Inasmuch a3 mootness would divest us
of jurisdiction to consider this appeal, we are obligated to address thus issue az a threshold
matter."). The United States Supreme Court has acknowledged "moomess as the dactrine of
standing set in 2 time frame: The requisite personal interest that mBst exist a the
commencement of the litigation (standing) must continue throughout its existence (moomaess).'
United Sta v. Geraghry, 445 U.S. 388, 397 (1980) (quoring Monaghan,

ituti judication: The B2 YALE L.1. 1363, 1384 (1973)). Because
the DEP has detormined that Plaintiff 1 operating an illegal solid waste facility, Plaintiff's clawm
that Defendants’ Connty Plans violate the Commerce Clause is now moot. No order in this ¢ e
can have anything other than an advisory effert unless and von) Hi Tech abtams resolurion of the
DEP shut-down order. In other words, its Commerce Claust claim does not present z redrecsdble
grievance at this ime. Tharefore, this Court lacks jurisdicrian over this claim, as well as i
Plaimiiff’s § 1983 claims based on the same set of Facrs, and Plaindiffs Complaint is thus

_ dismissed withour prejudice.




and the Court finther finding that Count 3, asserred undex 42 U.S.C. § 1583 yet pmmfed on
The same grounds as Count 1 and Count 2 and presents no different issue, and it will \
correspondingly be dismissed wirhour prejudice av this time:*

and the Court finding that Hi Tech’s motion for a preliminary injunction will be denivjd,’

and the Court further finding that HCIA and ECUA’s motion for a preliminary injuncvqn

will be denied as moot at this u‘me;‘l

4 On May 21, 2003, the Court dismissed Count 3, the tortious interference claim, and the
claims against the individual defendants, Thomes P. Calvanico and Mauro G. Tucci. Therefore,
with this dismissal of Plaintiff’s claims contained in Counts 2 and 4, Plaintiff’s remaining coums
of the Conrplaint are dismissed without prejudice.

¥ The Third Circuit has repestedly held that i mjuntuvc rchcf “is an cmaordmary rem%dy
which should he pranred only in limited circumstances.”
Inc. v. General Motors Comp., 847 F.2d 100, 102 (34 Cir. 1988) Tn order for this exzraordm
remedy to obtain, a2 movant must demonstrate: (1) a reasonable probability of sudeess on the
merits; (2) that irreparably injury will resgl if the requested relief is denied; (3) that the hardships
‘balance in favor of the moving party; and (4) the public intarest would-be advanced by the
requested relief Hers, Plainunfl’s injuaction application fails qn the first prong - likelihood o
suecess on the merits - ang therefore, e Couri need not address any of the oiher prongs

¢ Defendams fail to meet the third prong of the test set forth above - imreparable injury. In
order 1o meet its burden of showing irreparable injury, the moving patty “must demenstrate
potental harm which camot be redressed by a legal or an equitable remedy following a wial. The
preliinary injunction must be the only way of protecting the plaintff from herm.” Ing

Freight Co_v C.F. Air Freiphy, Inc., 882 F.24 797, 801 (34 Cir. 1988). Insofar ac Bi Tech b
been shut down by the DE P’s Administrative Order, the Counties are not irveparably harmed at
this tme.

If the Hi Tech facility is reopened, HCIA 2nd ECYA may reapply on 24 hours notice for
interim restraints that would prohibit Hi Tech from accepting any type 13 wasie orginaring in
either Hudsan or Bssex Counties. Had the DEP not shut Hi Tech down completely, vhs Co
would have been inclined w grant inrerirn restraints on Count 2 of Defendamts” counterclaim, i e.,
that Defendaprs have shown a likelthood of success on the merits (through the fuil devchpmeiu
of facts set forth in the parties’ respective motions for summary jodgment) that Bi Tech violared

. the Sclid Waste Unlides Conmrol Act and HCIA and ECUA’s fanchises because the irreparable
harm o Defendants and the poblic’s interest significantly outweighed the 30% diminution 1o H:
Tech's business by not being able to accept type 13 waste from these counties.

3



' counsel, is now DISMISSED WITH PREJXUDICE; and it is fuather

and the Cowrt further determining that in fairmess to Plaintff and to promote judisial
cconomy, HCIA and ECUA’s Counterclaims should be stayed while such proceedings as may sffect
the future justiciability of Plaintfi’s Commerce Clanse ¢laim proceed further;”
ITIS onthis _____th day of Tune, 2003,

ORDERED that Count 1 of Hi Tech’s Complaint, previously withdrawn by Plaintiff’

)

ORDERED thar Counts 2 and 4 of ﬁi Tech’s Complaint, the Commerce Clause and
corollary § 1983 claim are DISMISSED WITHOUT PREJUDICE 2s moort; and it is further
ORDERED thar Hi Tech’s movien fot a preliminary injunction is DENIED; and it is|further
ORDERED that HCIA and BCUA”s counterclaim and third party claims are STAYED for a
90-day period to permit the New Jersey State Department of Environmental Pratection praceedings
and such other proceedings that bear upon the standing issue in this case 10 proceed: and ir is further
ORDERED that HCTA and ECUA’s motion for a preliminary injunction is DENIED
WITHOUT PREJUDICE as moot ar this time; and it is further

? Defendants clearly have standing to bring their counterclaims and third party claims at
this ime. However, in the intcrest of judicial economy, the Court will stay Defendants’
coumerclaims for a period of 90 days, Ar that lime, the Court will take another look a1 this
maner o determine whether Plaintiff’s Complaint remains moot. Both parties shall submir 2
Starus Report to the Court on September 30, 2003, which shall address the issues germane o
wmoomess. Defendants seek restraints upon Plainnff's dissipation of aggets during the pendéncy
of the stay, contending that Plaintifs illegal operations have diverted hundreds of tho of
dollars of revenues belonging to Essex and Hudson Counties, Tt is ordeved that Defendants shall
be enntled 1o take discovery of Hi Tech and its principals during the 80-day period of te stay,
cluding, by not hmited to banking and other financial records to determine whether Hij Te#h‘s
corparare entity has been used inappropriately by its principals to render the corporate eatity
undercapitalized and unable ta satisfy a money judgment. Defundanrs may sesk dotuments and
depositions upen 10 days’ notice. Any discovery disputes shall be bronght forthwith ta |

. Magistrate Judge Shwartz.




ORDERED thar HCIA and ECUA are relieved of Magistrate Judge Hedges’s “for a?:mmey’s

(o]

eyes only” Prowective Order so that théy may proceed with any enforcement actions nec

enforce county and stare laws in state court.

HON. FAITH S. HOCHBERG
UNITED STATES DISTRICT JUD






State of Nefo Jersey
James E. McGreevey

Governor Division of Col aﬁ%%&’n&nﬁgn‘g&nﬁ Waﬁm&%%ment Programs
Bureau of Solid Waste Compliance & Enforcement
" POBox 407
Trenton, NI 08625-0407
Telephone: (609) 584-4180 Fax: (609) 588-2444

HAND CARRY May 28,2003

Hi Tech Trans, LLC
Bay Street

QOak Island Rail Yard
Newark, New Jersey

RE: Administrative Order
HI TECH TRANS LLC and DAVID STOLLER
EAID # PEA030001 - U131 -

Dear Mr. Stoller:

| -
]Bradley M. Cashpbell
| Commissioner

‘ .

|
|
|
\

|
\

|
|

Enclosed for service upon you is a(n) Administrative Order issued by the Department.

If you have any questions concerning the enclosed Administrative Order you may

contact Rai Belonzi, Chief, Bureau of Solid Waste Compliance & Enforcement at (609) 584

4180 or by letter at the address above.

Sincerely,

Enclosure

New Jersey is an Equal Opportuniry Employer

Rarirlad Bawau

cel Birdotor, CHMM
vinmental & Waste Enforcement \



State of New Jersey
DEPARTMENT OF ENVIRONMENTAL PROTECTION . i
CQOUNTY ENVIRONMENTAL AND WASTE ENFORCEMENT PROGRAMS |
BUREAU OF SOLID WASTE COMPLIANCE AND ENFORCEMENT !

300 HORIZON CENTER \
P.O.BOX 487 ‘
TRENTONNT 08625.0407
Tel. (605) 584-4180 .
Fax. 60) 588-2444
James E. McGreevey Bradley M. Campbeli
Govermor Corrrrassioner
|

IN THE MATTER OF ADMINISTRATIVE ORDER \

HI TECH TRANS, LLC and DAVID
STOLLER, Individually and in his capacity as
"Chaitman and Chief Executive Officer of HI
TECH TRANS, LLC.

EA D # PEAG30001 - U131

This Administrative Order is issued pursuant to the authority vested in the Commissioner of the

State of New Jersey, Department of Environmental Protection (hereinafter “NJDEP” or the

“Department”) by NJ.S.A. 13:1D-1 et seq., and the Solid Waste Management Act, N.J.S.A.

13:1E-] et seq. and the Solid Waste Utility Control Act N.J.S.A. 48:13A-1 et seq., and| duly

delegated to the Director, Division of County Environmental and Waste Enforcement Prog*am
pursuant to N.J.S.A.13:1B-4.

1. HI TECH TRANS LLC, owns and operates a facility located at Bay Street, Qak Island Rail
Yard, Newark, Essex County, New Jersey (ID# U131).

2. As the result of a site visit conducted on 04/16/2003, the Department has determined that HI
TECH TRANS LLC, uniawfully failed to comply with applicable statutes and regulanois of
the State of New Jersey as follows:

Requirement: Pursuant to NJ.A.C. 7:26-2.8(f), “No person shall Qegm
construction or operation of a solid waste facility [“SWF”] without

obtaining a SWF Permit unless exempt pursuant to N.JA.C. 7:26-1.1, 1.7
or 1.8.* ‘



-

Description of Nonecompliance: On 4/16/03, DEP investigators obtained
records demonstrating, or dirsctly observed, the weighing of solid waste,
tipping solid waste from roli-off containers into a roofless structure on the
ground (called the “east box”), and then transferring that waste via grapple
loader into rail cars. At least 700 cubic yards of ID # 13 and IDT;# 13C
solid waste were observed being processed at the facility on this date.
Thus, due to DEP investigators’ observations of the receipt, tipping, and
reloading of construction and demolition waste, the facility is operating as
a solid waste facility. Because the facility does not possess a solid waste
facility permit, registration, or engineering design, the facility is an illegal
solid waste facility and thus operating in violation of N.J.A.C, 7:26-2.8(£),
failure to obtain a SWF permit prior to constructing or operating a solid
waste facility. T

Requirement: Pursuant to N.JA.C. 7:26H-1.6(a), “No person shall
engage in the business of solid waste collection or solid waste disposal as
defined by N.JI.S.A. 48:13A-3 unless such person is the holder of a
Certificate of Public Convenience and Necessity issued by the
Department.”

Description. of Noncompliance: On 4/16/03, Department representatives
observed HI TECH TRANS, LLC to be charging haulers money (a fee) to
deposit waste at the facility. Because HI TECH TRANS, LLC possesses
neither a Certificate of Public Convenience and Necessity nor a tariff, it is
found to be in violation of NJ.A.C. 7:26H-1.6(2), failure to obtain a
Certificate of Public Convenience and Necessity prior to engaging in the
business of commercial solid waste disposal. T

Reguirement: The Solid Waste Management Act authorizes the Dé? to
hold liable any “person” who engages in proscribed solid waste activity.
NJ.S.A. 13:1E-9(b)(4). The term “person” is defined by regulation to
include “corporate official[s].” NJ.A.C. 7:26-1.4. d\

Description of Noncompliance: DAVID STOLLER, as Chairman and
Chief Executive Officer of HI TECH TRANS, LLC, has a
responsibility for the operation of this illegal solid waste facility and was
and is in a position to be able to prevent the occurrence of the violations
set forth above but has failed to do so. As such, DAVID STOLLER is in
violation of N.J.A.C. 7:26-2.8(f), failure to obtain a SWF penmit prior to_
constructing or operating a solid waste facility; and N.I.A.C. 7:26H-1.6(a),
failure to obtain a Certificate of Public Convenience and Necessity prior to
engaging in the business of commercial solid waste disposal.



-

3. As the result of a compliance evaluation(s) conducted on 4/16/03, the Department has

determined that HI TECH TRANS LLC, and DAVID STOLLER have violated the laws of
the State of New Jersey as follows:

¢  Operation of an unpemitted solid waste facility; and i
* Engaging in the commercial disposal of solid waste in New Jersey \
without having obtained a Certificate of Public Convenience and Necessity. |

A \
Based on the facts set forth in these FINDINGS, the Department has determined that HI
TECH TRANS LLC, and DAVID STOLLER have violated the Solid Waste Management
Act, N.J.S.A. 13:1E-1 et seq., and the Solid Waste Utility Control Act, N.J.S.A. 48:13A-1 et
seq., and the regulations promulgated pursuant thereto, specifically N.J.A.C. 7:26-2.8(f), and
N.J.A.C. 7:26H-1.6(a).

ORDER |
|
NOW, THEREFORE, IT IS HEREBY ORDERED THAT: \

HI TECH TRANS LLC, and DAVID STOLLER shall, within 20 (twenty) calendar da‘}ys of
receipt of this Order, comply with the following: : ]
|

CEASE AND DESIST the operation of the illegal solid waste facility by ceast
accept, transfer, tip, process, transfer load or reload solid waste. [IN.J.A.C.
2.83(H)]; and

CEASE AND DESIST the oPeratlon of an uncertificated public utility by ceasing to
accept, transfer, or dispose of, solid waste for a fee. [N.J.A.C. 7:26H-1.6]

to
:26-

This Order shall be effective upon receipt by HI TECH TRANS LLC, or any offic
director thereof. \

NOTICE OF RIGHT TO A HEARING \

Pursuant to N.J.S.A. 13:1E-1 et seq., failure to comply with the terms of this Administr%tive
Order may, in addition to any other civil administrative penalty assessed, subject the
respondents to forfeiture of any economic benefit which a violator has realized as a result of
not complying with, ot by delaying compliance with, the requirements of the Act. ‘T

Pursuant to N.J.S.A. 52:14B-1 et seq., and N.J.S.A. 13:1E-9(e), HI TECH TRANS LLC, land
DAVID STOLLER are entitled to request a hearing, HI TECH TRANS LLC, and DAVID
STOLLER shall, in their request(s) for a hearing, complete and submit the enclosed
ADMINISTRATIVE HEARING REQUEST AND CHECKLIST TRACKING FORM alc}ang
with all required information. Submission or granting of a hearing request shall not stay the
terrns or effect of this ORDER.



10.

11.

12.
13.

14.

15.

If no request for a heaﬁng is received within twenty (20) calendar days from receipt of this
Administrative Order, it shall become a Final Order upon the twenty-first (21st) calcndar
day following its recexpt

GENERAL PROVISIONS
This Administrative Order is binding on HI TECH TRANS, LLC, its principals, directors,
officers, agents, successots, assigns, employees, tenants, any trustee in bankruptcy or other
trustee, and any receiver appointed pursuant to a proceeding in law or equity.| ‘This
Administrative Order is binding upon DAVID STOLLER individually and in hls capacity as
Chairman and Chief Executive Officer of HI TECH TRANS, LLC.

This Administrative Order is issued only for the v1olaﬂon(s) identified in the FINDINGS
hereinabove. Therefore, be advised that violation of any statutes, rules or permits other than
those herein cited may be cause for additional enforcement actions, either administra"ve ot
judicial. By issuing this Administrative Order, NJDEP does not waive its rights to initiate
additional enforcement actions, including but not limited to the assessment of penalties or
othet remedies for failure to munedxately comply with the requirements of this Otder.

Neither the issuance of this Administrative Order nor anything contained herein shall relieve
HI TECH TRANS LLC, or DAVID STOLLER of the obligation to comply with all
applicable laws, including but not limited to the statutes and regulations cited herein.

Pursuant to N.J.S.A. 13:1E-9¢, NIDEP is authorized to assess a civil administrative penalty
of not more than 350,000 for each violation, and each day during which the violation
continues shall constitute an additional, separate and distinct offense.

Pursuant to N.J.S.A, 13:1E-91, any person who violates the provisions of N.J.S.A. 1311E-]
et seq. or any code, rule, or regulation promulgated pursuant thereto shall be liable to a
penalty of not more than $50,000 per day to be collected in a civil action, and any person
who violates an administrative order issued pursuant to N.J.S.A. 13:1E-9¢, including this
Administrative Order, ot a court order issued pursuant to N.J.S.A. 13:1E-9d, or who fails to
pay a civil administrative penalty assessed pursuant to N.J.S.A. 13:1E-9¢ in full after it is
due is subject upon order of a court to a civil penalty not to exceed $§100,000 per day of such
violations. Each day during which the violation continues constitutes an additional, sep
and distinct offense.

lohd

Parsuant to NLJ.S.A. 48:13A-12(b), any person who shall violate any provisions of the

Waste Utility Control Act, N.J.S.A, 48:13A-1 et seq., or the Solid Waste Collection
Regulatory Reform Act, N.J.S.A. 48:13A-7 et seq., or any rule, regulation or administrative
order adopted or issued pursuant thereto, including an interdistrict, intradistrict or interstate

waste flow order, or who shall engage in the solid waste collection or solid waste disposal

business without having been issued a certificate of public convenience and necessity, shall
be liable to a penalty of not more than $10,000 for a first offense, not more than $25,000 for
a second offense and not more than $50,000 for a third and every subsequent offense. Each
day during which the violation continues constitutes an additional, separate and chsnnct
offense.



-t

16. Notice is further given that, pursuant to N.J.S.A. 48:13A-12(c), whenever it shall appear to

17.

DATE: 77?

the Department, a municipality, local board of health, or county health department; as the
case may be, that any person has violated, intends to violate, or will violate any provision of
the Solid Waste Utility Control Act, N.J.S.A. 48:13A-1 et seq, or the Solid| Waste
Collection Regulatory Reform Act, N.J.S.A. 48:13A-7.1 et seq., or any rule, regulation or
administrative order adopted or issued pursuant thereto, the Department, the munickpality,
local board of health or county health department may institute a civil action in the Sﬁeﬁor

the

" Court for injunctive relief and for such other relief as may be appropriate i

circumstances and the court may proceed in any action in a surnmary manner,

Notice is further given Ihat pursuant to the Solid Waste Utility Control Act, NIJI.S.A.
48:13A-1 et seq., specifically N.J.S.A. 48:; 13A-12(a) any person or officer or agent thereof
who shall knowingly violate any of the provisions of this Act or aid or advise in such
violation, or who, as principal, manager, director, agent, servant, or employee knowingly
does any act comprising a part of such violation, is guilty of a ctime of the fourth degree and
shall be punished by imprisonment for not more than 18 months or by a fine of not more
than $50,000, or both; and if a corporation by a fine of not more than $100,000. h day
during which the violation continues constitutes an additional, separate and distinct offense.

nt




Administrative Hearing Request Checklist
and Tracking Form

Document Being Appealed: EA ID # PEA030001 - U131

Date Document Issued |

Person Requesting Hearing: \

Name/Company Namme of Attomey (if applicable) \
Address ‘
Address |

Telephone # i

Telephone ¥ |

Please Include the Following Information As Part of Your Request: |

The date the alleged violator received the Enforcement Document. \

A copy of the Enforcement Document and a list of all issues being appealed. \

An admission or denial of each of the findings of fact, or a statement of insufficient |
knowledge;

The defenses to each of the findings of fact in the enforcement document; \

Information supporting the request; ‘

An estimate of the time required for the hearing;

A request, if necessary, for a barrier-free hearing location for physically disabled persons;

A clear indication of any willingness to negotiate a settlement with the Department prior to
the Department’s processing of your hearing request to the Office of Administrative
Law; and

This form, completed, signed and dated with all of the information listed above, including
attachment, to:

\
2. New Jersey Department of Environmental Protection ‘

Office of Legal Affairs

Attention; Adjudicatory Hearing Requests
401 E. Stats Street, P.O. Box 402
Trenton, New Jersey 08625

3. A.Raimund Belonzi, Chief ‘
Waste Compliance and Enforcement & Release Prevention

Bureau of Solid Waste Compliance and Enforcement \
P.O. Box 407

Trenton, New Jersey 080625-0407

1
|
4. All co-permittees (w/attachments) ‘

. Signature: Date:
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Piease reply to: L

June 17, 2003

HAND DELIVERED

Attn; Adjudicatory Hearing Requests

. Department of Environmental Protection
401 East State Street, P.O. Box 402
Trenton, New Jersey 08625-6402

A. Reimund Belonzi, Chief T 003
Compliance and Enforcement & Release Prevention ,w’gy 9 Chiti
Bureau of Solid Waste Compliance and Enforcement Ay f"“"”‘!"" ¢

Department of Environmental Protection.
401 East State Street, P.O. Box 407
Trenton, New Jersey 08625-0407

Re:  In the Matter of Hi Tech Trans, LLC and David Stoller,
Administrative Order E.A. ID #PEA030001-U131
Request for Administrative Hearing and
Request for Stay During Pendency of Administrative Hearing

Dear Sir and/or Madam:

THOMAS W. RALEGH
FRED D, Zengur*

‘ On behalf of our client Hi Tech Trans, LLC, we enclose a Request for an Administrative

Heanng relating to Administrative Order. E.A. ID #PEA030001-U131, dated May 28, 2003, and
issued to Hi Tech Trans and David Stoller. The Administrative Order alleges various violations
of New Jersey solid waste facility requirements based upon operation of a rail transload facility
by High Tech Trans, LLC. Hi Tech Trans, LLC contends that NJDEP’s Allegations and Order
are arbitrary, capricious and/or unreasonable in that NJDEP is preempted by federal law\ from

regulating rail transload facilities. .

{00116839.00C}



June 17, 2003
Page2

. Additionally, by this letter Hi Tech Trans and David Stoller request that the requirements
of Administrative Order E.A, ID #PEA030001-U131, dated May 28, 2003 be stayed in
consideration of the pending Adjudicatory Hearing. In support of the request for a stay of

enforcement of the Order, High Tech Trans, LLC submits the following for your consideration:

* i Tech Trans, LL'C’ has a high likelihood of success on the merits of the action
since NJDEP has, prior to issuance of the Order, acknowledged that the facility is .

not subject to solid waste facility regulations;

» There is no demonstrable public health impact incident to continned operation of

e Taciiity;

¢ Grapting the stay will not have any envitonmental impacts since NYDEP continues
to have the ability to abate risk to public health and the environment

notwithstanding the existence of a faility permit.

Based upon the considerations listed above and the information contained in the attached
Request for Adjudicatory Hearing, we request a stay of Administrative Order E.A. ID

#PEA030001-U131 pending final disposition of all pending adjudicatory actions relative t
Order. '

Please note that High Tech Trans, LLC and David Stoller reserve all rights relative t

o the

o the

. pending federal judicial action seeking to enjoin operation of the Order and further enjoin.

NIDEP from enforcing New Jersey solid waste facility requirements against the subjec

t rail

transload facility. Nothing in this request for a stay or the attached Request for an Administrative
Hearing shall act to waive, admit or otherwise compromise any right to seek a remedy from the

federal court.

Thank you for your consideration of this request. We rema;fn available to provid
additional information you require or answer any questions you may have regarding this reqy

e any
iest,

Respectfully submitted,

St A

ANDREW L. INDECK
For the Firm
Encls.

{00116839.D0C}
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ADMINISTRATIVE HEARING REQUEST & TRACKING FORM

FOR

ADMINISTRATIVE ORDER E.A. ID #PEA030001-U131

I Administrative Order Being Appealed:

In the Matter of:

Issuance Date:

IX.  Person Requesting He&ﬁng:

Name and Organization:

Attorney and Address:

I,  Date Alleged Violator Received Enforcement Document:

{00116836.00C}

- David Stoller, Chaitman

" Newark, New Jersey

~ (201) 392-8900

Hi Tech Trans, LLC and David Stoller, Individually

and in

his capacity as Chairman and Chief Executive Officer of Hi

Tech Trans. TT1.C
Administrative Order B.A. ID #PRA030001-U131

Hi Tech Trans, LLC

Bay Street -

Qak Island Rail Yard
Newark, New Jersey

May 28, 2003

Hi Tech Trans, LLC.
Bay Street
Osk Island Rail Yard

Andrew L. Indeck, Esq.

Scarinei & Hollenbeck, LLC

1100 Valley Brook Avenue

P.0O. Box 790

Lyndhurst, New Jersey 07071~0790

. May 28, 2003.




Defenses to Findings of Fact:

Issue Being Appealed:

Whether the New Jersey Department of Environmental Protection’s (NJDEP’s) findings

in Administrative Order EA ID #PEA030001-U131 (Order) were arbitrary, capri

clo0us

and/or unreasonable and are mot supported by sufficient, competent, and/or credible
evidence in the record, in that NJDEP purports to apply New Jersey solid waste facility
permit requirements to a rail transload facility where NJDEP is fully apprised of the fact
that application of New Jersey solid waste facility requirements to a rail transload facility

is preempted by federal law.

Response to Findings of Fact:

1. Hi Tec Trans, LI.C (Respondent) denies the allegations of Finding No. 1 exdept to
acknowledge that Hi Tech Trans, LLC operates a facility located at Bay Street,

Oak Island Rail Yard (OIRY), Newark, New Jersey (ID # U131).
2. Respondent denies the allegations of Finding No. 2.
3. Respondent denies the allegations of Finding No. 3.

4. Respondent denies the allegations of Finding No. 4.

1. Finding .Nd.l is incorrect in that Respondent is not the owner of a facility located
at Bay Street, Oak Island Rail Yard, Newark, New Jersey, but is a licensee of the

Canadian Pacific Railroad, which owns said facility. -

2. Finding No. 2 alleges: 1) non-compliance with the solid waste faci

requirements of New Jersey Administrative Code (NJAC) §7:26-2.8(5); 2)
compliance with the Certificate of Public Convenience .and Neo

non-
ssity

requitements of NJAC §7:26H-1.6(a); and 3) that NYDEP may hold David Stoller

liable, pursuant to New Jersey Statutes Annotated (NJSA) Sect. 13.1E-9(b)(
violations of NJAC §§7:26-2.8(f) and 7:26FH-1.6(2). A necessary element of|
these alleged findings — the determination that Respondent’s operations

OIRY fall within the regulatory purview of NJDEP’s solid waste f
regulations — cannot be met since rail transload operations are preempted
local regulation by federal law. Consequentially, Finding No. 2 is arbi
capticious and/or or unreasonable in that all alleged non-compliance is pr
upon application of New Jersey solid waste requirements to a facility that

subject to such regulations. , - |

), for
all of
t the
cility
fom
traryg
ised
s not

3. Finding No. 3 merely restates the allegations of Finding No. 2. Please refer jto the

defense to Finding No. 2 set forth above.

{00116836.D0OC} . 2
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NJ) wh1ch smt sceks to enjoin NJDEP ] cnforoement of Adm:mstrauve Order B A ID

4. Finding No. 4 alleges violations of the Solid Waste Management Act, the Solid
Waste Utility Control Act and NJAC §§7:26-2.8(f) and 7:26H-1.6(a). . These:
allegations are premised upon NIDEP’s erroneous finding that Hi Tech’s
operations may be regulated as a solid waste facility under New Jersey law. For
the reasons set forth above in the defense to Finding No. 2, Finding No, 4 is
arbitrary, capricious and/or or unreasonable. T

Enformation supporting this Request: : ' \

|

|
Atftached hereto and incorporated into this' Administrative Hearing Request Respondent
submts a oopy of mohon papezs submltted in the pendmg matter Hi Tech T LLC

#PEA030001-U131. . o ‘
An estimate of the amount of‘ﬁme required for the hearing:

It is estimated that appfoximately three (3) days will be required for the hearing.

A request, if nece#sary, for a barrier-free hearing location for disabled persons;

A, barrier-free hearing location for dlsabled persons will not be reqmred by Hi Tech or
David Stoller.

A clear indication of any willingness to negotiate a settlement with the Dep ent
prior to the Department’s processing of your hearing request to the Office of
Administrative Law:

Hi Tech, LLC is willing to negotiate a settlement of this matter with NIDEP prior to
NIDEP’s processing of this hearing request to the Office of Administrative Law.

Attachments included:

@) Administrative Order Administrative Order E.A. ID #PEA030001-U131 dated
May 28, 2003 (Appendix-1); |
(i) Plamtiffs-Appellants’ Motion seeking Stay of Enforcement Pending AppeJEl and
an Expedited Appeal for the action Hi Tech Trans avid Stoller v.
Bradley Campbell, et al, Civil Action No. CV-03-2751 (Appendix-2).

This form, completed, signed, and dated wnth all of the mformatwn listed above, mcludmg
attachments, is submitted to the followmg.

{00116236.00C} . 3 . |



Signa_mre:

{00116836.00C} -

Office of Legal Affairs

Attention: Adjudicatory Hearing Requests
Department of Environmental Protection
401 East State Street, P.O. Box 402
Trenton, New Jersey 08625-6402

A. Raimund Belonzi, Cheif

Waste Compliance and Enforcement & Release Prevention
Bureau of Solid Waste Compliance and Enforcement
Départment of Environmental Protection

401 East State Street, P.O. Box 407

Trentan. New Jersey 08625-0407

_@/ /{%"&/ Date: 5//7/0?

Andrew L. Indeck, ESQ.

Scarinei & Holenbeck, LLC

1100 Valley Brook Avenue

P.O. Box 790

Lyndburst, New Jersey 07071-0790
(201) 392-8900

Attomeys for Hi Tech Trans, LLC







ﬁtaﬂe of Nefo Jersey

Tames B. McGreevey . Depatment of Environmental Prowection By

- Govemor

(609) 292-2885
June 30, 2003
VIA FACSIMILE

Jim Martin, Esq. : a
124 Halsey Street

P.0. Box 45029

Newark, NJ 07101

Fax (973) 6487156

Ben Clarke, Esq.

DeCotiis, Fitzpatrick, Gluck & Cole
500 Frank W Burr Bivd.

Teaneck, NT 07666

Fax (201) 928-0528

Andrew Indeck, Egq.
Scarinci & Hollenbeck

1100 Valleybrook Averug
Lyndhurst, N 07071
Fax {201) 348-3877

Counsel:

This is the matter of Hi Tech Trans, 1LC and David Stoller, Administrativa Order No.
E,A. PEA-030001-U131, iseued May 27, 2003. 'This lefter decision addresses an
application for emergency relief filed by Hi Tech Trans, L1.C and David Stoller
(callectively "Hi Tech™) whereby the Administrative Order would be stayed pending
resolution of the administrative case.

The procedurdl history of the matter is as follows, On May 28, 2003, the Office of Solid
and Hazardous Waste Compliance and Enforcement in the Department of Bnvironmental
Protection (hereinafter the *Office") issued an Administrative Order citing High Tech for
operating an unpermitted solid waste facility and engaging in the commercial disposal of
solid waste without having obtained a Certificate of Public Convenience and Necessity.
The Administrative Order directed Hi Tech to cease and desist operation of the illegal
solid waste facility and operation of the uncertificated publio utility within twenty
calendar days of receipt of the Administrative Order.’ On Jung 17, 2003, High Tech
requested an administrative hearing and sought a stay from me pendmg resolution of thc

New Jersey is an Equal Gppartunity Employer

Recycled Papsr ; :
SaE TOTO =11 m

ftley M. Carnpball *
Commissioner




administrative case. On Jung 24, 2003 the Hudson County Improvement Authority and
the Bssex County Utilities Authority (hereinafter *Authorities") maved to intervene. On
June 25, 2003 the Office filed its papers in response to the stay request.

On June 26, 2003 at 3 p.m., I faxed 2 letter arder to all counsel granting the Authorities’
motion for intervention and directing the Anthorities and Hi Tech to file any further

papers on the motion for a stay by 3 p.m. on Friday, June 27, 2003. The letter order

ﬁ:rrhermdlcsmiﬂntlunendedtounmedlatelymwwudmlconﬂnpapm

Both the Authorities and Hi Tech requested extensions of time to provide their
submissions. In addition, they objected that they had not been served with ¢ach other's
papers. As a result, a ielephone conference call was held with all counsel. Counsel was
directed to immediately complete full service and were given an extension to 9 am.,

~ Monday, June 30, 2003 10 file their papers relating to the stay request.

On June 27, the Authoritics intervened in opposition to the stay request. On June 30,
2003 Hi Tech submitred reply papers giving its gmeml agreement on most of the stay
conditions proposed by the Ofice.

The Department must rule at this time. Inote that while Hi Tech has requested additional
time to brief the stay, it has not offered to withdriw its emergent motion 1o the federal
~ courts seeking intervention if the Department fails to timely act on this stay request, I
further note that the Department, under the scheduling order of the federal court, must fil
papers later today indicating to the feders! court what action T have taken regarding the
administrative stay request. In addition, apart from any court proceedings, this
Department needs to take timely action ot this emergent application. Moreover, the
twenty-day grace period built into the Administrative Order of May 27 (during which
time the Office indicted it would for¢bear from taking enforcement action) has expired
and the De¢partntent must indicate its intention with regpect to enforcement. .

4]

Therefore, I am issuing an order on emergency relief today and will entertain applications
for modifications to, or relief from, that order on & schedule that takes into account the
needs of all pacties. There is no other practical way to issue 2 timely ruling and
accommodate the requests for time of 2l the parties.

With regard to emergency relief, it must be noted that the charge against T Tech is
serious— operating Without the necessary approvals from the Department. Olegal

facilities have a significant effect not only on customers and nearby residents but and on
other participants in the solid waste industry. Illegal facilities interfere with the statutory
mandate of the Department and the counties to plan for and police solid waste operations
within their jurisdictions. Because these facilities operate outside of the system, in
important ways their existence jeopardizes the very integrity of the regulatory system, Tpo
grant emergency relief staying the Administrative Order here would disk sending a
mesgage to the public and industry that the Department does not take violations of this |
kind seriously or is not filly committed to enforcement follow through. Nothing cou!d |
be further from the truth. !




NevutbclmgtheDepamnentismindﬁxlthatthmhasmtyctbmahwmgonm
Tech's administrative claim. Due process counsels that Hi Tech should have this
opportunity before the Office enforces its cease and desist order,

Accordingly, while I am not staying the Administrative Order, I am hereby gramting
smergency relief whereby the Office of Solid and Hazardous Waste Compliancs and
Enforcement will forbear from secking judicial enforcement of the Administrative Order
for 60 days, on the conditions set forth in the attached order. I find the conditions

imposed therein reasonable and appropriate. Operational requirements of this type are
cmmonly included in solid waste facility permits of the type Hi Tech would have sought
ifit had complied with statute and vegulation. It is crucial that the granting of emargency
relief herein must not place Hi Tech in a position more advantageous than that of
lawiully permitted facilities nor make them exempt them from necessary environmental,

- health or safety requirements.

Finally, I note that there are certain other issues that have been raised by the parties that,
because of the time constraints noted above, are not dealt with in this decision. Counsel
is expreasly invited to brief those jssues when they avail themselves of the opportunity to
seek relief from the Order. I note that these izsnes include, but are not limited to:
intervention by the Authorities; confidentiality of Hi Tech's customer lists; scrap metal
hendling; and paving portions of the site.

By action under separate cover, I will expedite the administrative hearing request so that
the administrative process will conclude within the 60-day period established in the order
issned today.

(] o

agley M/ Campbell
Commissioner
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State of Nefo Jersey

James E. McGreevey Deparmment of Eavironmental Protection Brpdley M. Campaelt
Governor Commissionsr ;
IN THE MATTER OF; ¢ - ADMINISTRATIVE ORDER
: DEPARTMENT OF ENVIRONMENTAIL
BI TECH TRANS, LI.C and : PROTECTION
DAVID STCLLER, :
Individually, 2nd in Hiz Capacity as Co EMERGENCY RELIEF
Capacity as Chatrman and Chief :
Exacutive Qfficer of H EA ID # PEAO30001.1T131
H TECH TRANS, LLC. :

The Department issued an administrative cease and desist Order on May 27, 2003
in the above-captioned matter (“the cease and desist Order™), which was served upon
respondents Hi Tech Trans, LLC (“Fi Tech™) and David Stoller (jointly referred to hexein
as “the respondents™), on Mzy 28, 2003. On June 18, 2003 the respondents requested an
administrative beating and moved for an interim stay of that Order, On June 23, 2003,
the respondents submitted an amended motion for interim stay. On June 25, the
Department’s Office of Solid Waste Compliznce aud Enforcement (“Office”) submitsed ¢

Ry

letter setting forth its consent to the xssuam:e of an intetim stay of enforcement of the
Order, but conditioned upon the imposition of certain conditions designed to protect the
public health, safety and the environment during the interim stay period. On June 27, the
Hudson County Improvement Authority and Essex County Utilities Authority
(“Authorities™) intervened in opposition to the stay request. On June 30,2003 i Tech
submitted reply papers giving its general agreement on most of the stay conditions
propased by the Office.

1
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In light of the express conzent of the Office to forb.w from enforcing the Order, I
need not reach the issue ofu'haherﬂ.‘gh Tech bag set forth the necessary elements for‘
equitable stay. Therefore, after review of the papers, and for 00d ¢ausc shown, the
Department has decided to grant emergency relief, but with conditions.

IT IS on this ‘?ﬁ day of 91..._ \

ORDERED that the Office of Solid Waste Compliance and Enforcemcm shall \
forbear from sesking judicial enforcement of the cease and desist order for & pesiod ofﬁT

\
\
|
\

days, or umil fuzther arder of the Department vacating or amending this order for \‘
|

emergency selief, to enzble High Tech to obtain appropriste sdministrative due process|
on an expedited basis pursuant to the Administrative Prosedure Act, during which time
‘High Tech shall comply with the following conditions: ‘
1, ‘Within each tweaty-four (24) hour period High Tech shall clean each area whzr%
waste has been deposited or stored; ' |
"2 Nowaste shall be stored overnight, - |
3. The Hi Tech facility property surrounding the actual waste management area sha%l
be maintained free of hitter, debris, and accumulations of unprocessed waste, process
residuals and effluents, Methods (such as fencing) of effectively controlling windblown
papers and other lightweight materials shall be implemented;
4. Methods of effectively controlling dust shall be implemented in order to provent
migration offsite, ' \
S. The operation shall not result in the migration of odors outside the confines ofthe

Hi Tech facility or the emission of air contaminants in violation of N.EA.C, 7:27-5. Z(a}, |



6, An adequate water supply and adequate fre-fighting ¢quipment shall be
maintained to extingmish any and all types of fires, Fire-fighting procedures, including
the telephone numbers of local fire, polics, ambulance and hospital facilities, shall be
paosted in and around the Hi Tech faczlxty at &l fnssy

7. Tligh Tech shall effectively control insects, other arthropods and rodents st the Hi

Tech facility by means of 4 program in compliance with N.J.A.C. 7:30, and implemented

by an applicator of pesticides, certified in aceordance with the New Jersey Pesticide
Control Code, N.!.A.C, 7:30;

8. The Hi Tech Trans facility shall, within 30 days of the date of this Order, operate
certified scales for the reporting requirements of N.1LA.C. 7:26-2.13 for waste wansported

by trucks;
9. The queving and staging of solid waste vehicles on any public roadway is
 prohibited;

10.  The quening and staging of solid waste vehicles shall be conducted so as to
prevent traffic backups and related treffic hazards on access roads servicing the Hi Tech
facility;

11.  Facilities and all appurtenances, including vehicles while ensite, shall be
positioned and buffered in such a mamner that sound levels generated by the operation
shall not exceed fimits established pursuant to the Noise Control Regulations, NJ.A.C.

7:29;

at

12,  High Tech shall sot accept or in any manner handle hazgrdous waste as defined

NIS.A 13:1E-38 or rogulated medical waste, as defined st NJIS.A. 13:1E48.3. Ifthe

Hi Tech facility inadvertently accepts an unauthorized waste type, respondents shall



immediately report the event 1o the Department’s i{ozline at 1-877-WARNDEP, and ‘\
_place the waste in a secure area vnder the Hi Tech facility’s control, located a eafe \
distance from active waste areas, until the High Tech receives instruction from the \
Department as to the proper disposal of the waste,
13.  Solid waste shalf not remain at the Hi Tech facility for more than 24 bours, |
14.  Effective security procedures shall be implemented to control entry and exit at LI.
times.
15.  The Department's designated representatives and inspectors shall have the right
enter and inspect any buflding or any ather partion of the respondents’ facility, at any l
time. This right to enter and inspect includes, but is not limited to: _ \
(1) Observing and sampling any materials on site; i
{2) Photographing any portion of the Hi Tech facility, solid waste vehicles, containers, \
and container contents; \
" (3) Investigating an actual or suspected source of pollution of the environment; ]\
(4) Ascertaming compliance or non~compliance with the statutes and regulations of the‘\
Department; and ‘\
(5) Reviewing and copying all records that ase required to be maintainied by fedecal or
state law, which shall be made a'wzilablc ou request to Department representatives and
inspectors at all reagonable thmes for review and ingpection, ‘

16.  Any release or discharge of any solid waste at the Hi Toch facility shall be

immediately reported by Eligh Tech or their designee to the DEP Emergency Response
24-hour Hot Line at 1-877-WARNDEE. The report shall specify the type of substance

discharged and the estimated quantity, the nature of the discharge, the location of the



discharge, any action being taken or proposed to be tzken in order to mitigate the :
discharge, and any other mfbrmation concerning the incident the Departinent may requieat
at the time of notification. ' \
17.  High Tech shall designate an on-site emergency coordinator who will be availaﬁale
during afl hours of operation for the purpose of kandling emergency situations such as,
but not limited o, spills, discharges or releases of solid wastes at the Hi Tech facility. “
18,  Only solid waste vebicles properly registered, pursuant to N.JA.C. 7:26-3, wﬁh]
the Division of Solid and Hazardous Waste, unless exempt from the régistration
requirement pursuant to NJLAC, 7:26-3.3, and displaying the appropriate registration .
oumber and solid waste decal shall be admitted for loading and unloading of any solid

' waste at the Hi Tech facility. Fi-Tech shall comply with alf requirements of spplicable

District Solid Waste Management Plans unless an order 10 the contrary is isgned by the

Department or a court of competent jurisdiction. |
19.  The Hi Tech facility shall not receive, store, handle, process or transfer waste \
types other than ID # 13 and ID # 13C, as defined pursuant to N.JLA.C, 7:26-2.13(g). |
20.  High Tech shall provide 2 means of removing mud, solid waste oc other debris
from the tires of 2ll vehicles. Vei;.icle tires shall be cleaned prior to the vehicle's d

from the Ei Tech facility's boundaries. |
21.  The Hi Tech facility shall, within no later than 30 days of the date of this Order, ’
ingill and properly maintain a system that collects, stores, and properly disposes of \
wastewater generated during normal operations, including wash-out and cleaning of
equipment, trucks and floors, in compliance with the applicable rules regarding

wastewater and storm water management at NJAC. 7:144;



22. Onall onsite roadways and storage areas subject to vohicle loading and
unloading, ¥ Tech shall, no later than 30 days from the date of this Order, undertake
reasansble measures to reduce dust and prevent pollutants from seeping into the soils,
The measores taken need not be by concrete or asphalt paving, unless subsequently
‘ordered to the contrary, -

[

23.  Failire to operate in compliance with the requirements of this agreement shall b
subject to all applicable penalties pursuant to the Solid Waste Management Act, NLSA.
13:1E-1 et seq., and NLA.C. 7:26-5, and shall be cause for reconsideration and possible
vacation or amendment of thig Ordlu.

24.  High Tech shall comply with the following record keeping and reporting
requirements:

L The Hi Tech facility shall maintain a daily record of wastes received. The record shall
Include the information specified in NLA.C, 7:26-2.13(2);

ii. The daily record shall be maintained, shall be kept, and shall be available for
inspection in accordance with NJA.C. 7:26-2.13(b); '

ifi. The Hi Tech facility shall verify, retzin, and n;ake available for ingpection a waste
origin/disposal (O and D) form for each load of solid wasts received in accordance with
NIAC. 7:26-2.13(c).

iv. High Tech shall submit menthly summaries of wastes received 1o the Dijvision of

Sclid and Hazardous Waste, Bureau of Recycling and Planning, on forms provided by the

Department (or duplicates of same), na later than 20 days after the last day of each

month. The monthly summaries shall inciude the information specified at N.JA.C. 7:26-

2.13¢).



High Tech is ordered 10 file with the Department an affidavit within 10 days of

the date of this Order attesting to their complianics with all of the conditions set forth
|

above exoept those in paragraphs 8, 21, 22, 23 and 24, High Tech shall be required J( file

with the Department an affidavit within 35 days of the date of this Order attesting to |

compliance with all of the conditions set forth in paragraphs 8, 21, and 22. \i
By issuing this order for emergency relief, the Department is bot in any way ‘\“\

 recognizing i Tech as a facility lawfully suthorized to handle, receive, process, colie%&

or dispose of, solid waste. Spesifically, nothing in this Order shail preclude the \
Department. or any of its lawful aga.:ts., including but not limited to those under the |
County Environmental Healih Act, from prosecuting any solid waste hanler or transpoﬁer
for fatlure to cﬁspose of solid waste at & lawfully authorized solid weste facility.
Nothing within this Order shall be interpreted as implying that the interim \‘
conditions set forth herein are an effective substitute for, or are in any way as pfbtéf:ﬁvéx‘
of the public health, safety and the environment as, the Jawfl permitting and licensure
m wunder the Solid Waste Maragement Act and the Solid Waste Utility Control
Act. Nor shall this Order in 2ny way preclude the Departnent from imposing more

stringent standards upon respondents as the public health, safety and welfare require.

SN Hos
Bradley ML Cgfhpbell
Commissioner

|
|
\
|
|
\
\
|
1

Dated: o £6 Q83






NOT FOR PUBLICATION : _
UNTTED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
: )
HI TECH TRANS, LLC, )
)
) Civil No. 03-2751 (FSH) :
Plaintiff, ) Hon FaithS. Hochberg, U.S.D.J.
V. ) :
* )  ORDER
. - )
" NEW JERSEY DEPARTMENT OF ) Date: June (g 2003
ENVIRONMENTAL PROTECTION, )
I . )
Defendant, )
)

HOCHBERG., District Judge:

.
This matter having come before the Court upon Plaintiff, Hi Tech Trans’s Emergent Order

" to Show Cause with Temporary Restraints;

and the Court noting at the outset that the exigent circumstances of this action have come

about entirely through Plaintiff’s own actions and inactions;

]

: ' The instant Order to Show Cause was submitted to the Court by mail some 10 days
after the DEP made its ruling, rather than having been filed in any manmner seeking true emer,
" relief. The Court held a prompt heating on the request nonetheless. At the hearing, Plaintiff
represented that sometime last year it petitioned to the Surface Transportation Board (“STB”
a decision regarding whether activity at the Hi Tech facility is part of intermodal rail
transportation. The STB, in its November 19, 2003 decision, determined that transportation
construction and dexnolition (“c&d”) debris by truck to the Hi Tech facility is not an integral

gent
) for

of
part

“the only Hi Tech activity that Bight be considered integral to the ril transpartation of C&

of rail transportation. In what can best be described as cquivocal dicta, the STB further stat‘T

debris would be transfer of C&D debris from trucks to rail cars at the Canadian Pacific Rail ay
transload facility itself.” Surface Transpoxtation Board Decision, Finance Docket No. 34192 at

p- 4. Plaintiff never sought any further relief or clarification of this statement by the STB in
months after the ruling. Rather, it chose to do nothing until such time as the DEP ordered it
shut down with full knowledge that it was facing this likelihood.

the 7
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and it appearing that Plaintiff seeks fo enjoin the enforcement of the DEP’s Administrative

Ordé; of May 27, 2003, in which it determined that Plaintiff is operating an “illegal solid was

fécility” because it has failed to obtain the necessary permits for such a facility and ordered that

Plaintiff cease and desist operation of such illegal facility within 20 days of receipt of the

" Administrative Order;?

and it appearing that the Court has reviewed the many submissions of the parties and heard

oral argument presented on June 11, 2003;

te

and the Court finding that, under the Eleventh Amendment, a plaintiff other than the United -

States or a state may not sue a state in federal courf without the latter state's consent unless C ongress

abrogates the state's Eleventh Amendment immunity pursuant to a constitutionsal provision granting

Congress that power. See Kimel v. Florida Board of Regents, 528 U.S. 62 (2000); Seminole

, 0 .

of Florida v. Florida, 517 U.S. 44, 59 (1996);
and the Court further finding that the United States Supreme Court’s decisions in Ex

Young, 209 XJ.S. 123 (1908) and Verizon Marviand Inc.. v. Public Service Commission of
Maryland, 535 U.S. 6339, 645 (2002), cited by Plaintiff, do not control here, as those cases iny

suits against state conunissiozlc’rs in their official capacities; -

2 Plaintiff presents the novel argument that, as a licensee of CP, it is an integral part

rail transportation and is not subject to state and Jocal permitting rules because this particular

arca has been preempted by the ICCTA, and that therefore, the DEP does not have the auth

Tribe
parte

volved

tof

ority

to make it obtain permits or shut it down. (Interestingly, it concedes that in all other areas related
1o health and safety, this area has not been preempted and that therefore, the DEP can regulate it.)

In this case Plaintiff asks this Court to make a determination that its solid waste fac

' an {htegral part of rail trausportation. Yet, in a related action zlso before this Court, Hi Tech

ility is

Trans v. HCIA, et al,, 02-3781, Plaintiff contends that this Court does not have the authority to
make this determination because the STB has the exclusive anthority to do so. S¢e June 10, 2003

letter of John McHugh, counsel for Plaintiff in 02-3781.
2
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and the Court noting that Plaibtiff was put on, notice at the hearing on June 11, 2003 that one

possible way to cure the 11% Amendmcnt defect would be to amend its Complaint to name a DEP

E ofﬁcial;

#*

and the Court noting that if, and when, Hi Tech files an action against an individual acting in

- his/her official capacity, this Court will promptly address the Burford and Younger abstention

doctrines as they relate to the issues in this case;

-]

and the Court noting that Plaintiff has not availed itself of its right to request an

-

* administrative hearing from the DEP, nor a stay from the DEP, nor any of the other relief accorded

by the New Jér:sey Superior Court despite ample notice of the availability of those remedies since

the DEP’s May 27, 2003 ruling;

IT IS on this 16" day of June .2003,

ORDERED that Plaintiffs Corplaint is barred by the U.S, Const. 11 Am. and is therefore

DISMISSED:; and it is farther

ORDERED that Plaintiff’s Motion for a Preliminary Injunction is accordingly DENJED.?

HON. FATTH S: HOCHBERG
UNITED STATES DISTRICT

* Because of this Court’s ruling that the entire action is barred by the 11* Amendment, it
is unnecessary to address the parties’ arguments for and against injunctive relief on the merits.-

3 i
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NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

\

Civil No. 03-2751 (FSH)
Hou. Faith S. Hochberg, U.S.DJ.

ORDER \

HI TECH TRANS, LLC, and DAVID STOLLER,

Plainuffs,

et S N Nt e el N et

BRADLEY M. CAMPBELL, COMMISSIONER
OF THE STATE OF NEW JERSEY,

- DEPARTMENT OF ENVIRONMENTAL
PROTECTION, and WOLF SKACEL,
DIRECTOR OF WASTE COMPLIANCE AND
ENFORCEMENT AND RELEASE PREVENTION,
STATE OF NEW JERSEY, DEPARTMENT OF
ENVIRONMENTAL PROTECTION,

Date: June 20, 2003 \

Defendants.

St Nt S St NP oy St Bt N N

. HOCHBERG, District Judge:
This marter having come before the Cowrt on short notice upon Plaintiffs’, Hi Tech T
. LLC and David Stoller (“Hi Tech” or “Plantiffs”), renewed request for an Order to Show Cau“se
with Temporary Restraints seeking, fnter alia, to enjoin the administrative énforcerment pmcee‘\ﬂing
of the New Jersey Depantment of Environmental Protection (“DEP™), which issued an Order I\%‘[ay
27, 2003 dechﬁng Hi Tech to be “an illegal solid waste facility” and ordering that it cease and\
desi_s-tcits 1!lega1 eperations; \
and the Cowrt noting that Plaintiffs have filed an Amended Complaint for declaratary \

Judgment' numing two new Defendants;® \‘

! Hi Tech’s Amended Complaint sesks a declaratory judgment that an adminisrative
agency with jurisdiction over ing;snate tail wransportation (“the Surface Transportation Board” or

i
\



and the Court having immediately granted a bearing on short potice in the maztter; .
and the Cowrt having considered all of the submissions of the parties; ‘\‘
and the Court having had aral argument on the matter on June 11, 2003; |

and for good cause having been shawn; \

<

and the Court finding that the doctrine of Ex parte Young permits Plaintiffs’ Amcnﬁicd
Complaint to pmceed against these new Defendants in their official capacitics because Pla.Tmrfs

allege an ongping violation of federal law and seeks only prospective relief;? ‘

and the Court further declining o enjoin the enforcement of New Jersey's stare l]

enviroamental laws and regulatiqps and abstaining fom entertaining the instant action due lre

|

" considerations of federalism and comity® besed upon its determination that both

i
|
|
|
i

“STB™) has exclusive jurisdiction over Hi Tech, notwithstanding that Fi Tech is neither a rail
camrier nor & suhsidiary of a rail carrier but zather is 3 licensee of CP Railway which has not
gppeared in the action. Hi Tech seeks a declaratory judgment that Hi Tech is exctapt fom New
Jersey DEP’s permitting and licensing regulations, as well as a declaratory judgment thar

state environmental protection agency cannot enforce “any [of its own regularions] against
Plaintiffs unless that action has been authorized by the Surface Transportation Board.” A%: nded
Complaint, p. 11,

* Plaintiffs have amended its Complaint to name Bradley A. Campbell, the \
Commissionsr of the Svate of New Jersey Depantment of Eaviroamental Protection, and W If
Skacel, Diirectar of Waste Conpliance and Enforcernent and Release Preveation, State of New
Jersey Departmnent of Environmental Protection. ‘

* In Ex parte Young, the Unjted Stares Supreme Coun held that the Eloventh |
Amendment does not bar g suitor prospective injunctive relief when a litigant alleges a s
officer violated federal Jaw. ,_,M 209 U.8. 123 (1908); see also Verizon Marvland

. Ing., v, Public Service Commission of Marviand, §35 U.S. 635, 645 (2002) (in determining
whether the doctrine of EX parte Young aveids an Eleventh Amendment bar to suit, a federal
cowrt need only conduct a straightforward inquiry inte whether the complaint alleges an cmgcmg
violation of federal law and sceks relief praperly characterized as prospective). «

¢ In Xounger v, Haris, 401 U.S. 37, 41 (1971), the United States Supreme Court
articulated some of the principles and policies that underlie the “novion of “comity™ that exists

» 2



Yéunger" and Burford® abstention doctrines should be applied in the instant case;”

between our narional and siate governments. This ‘

noticn of “comity” . . . is [] & proper respect for state functions, a recognition
of the fact that the entle country is made up of @ Union of separate state |
governments, aud a continuance of the belief that the National Government | _
will fare best if the States and their institutions axe left free to perform their \
separate functious in their separate ways. This, perhaps for lack of a beter
and clcarcr way to describe it is referred to by many as “our Federalistu,” ‘
and ove familiar with the profound debates that ushered ouy Federal
Constitution into existence is bound w respect those who remain loyal 1o
the ideals aad dreamus of *Our Federalism.” , . . What the concept does
represent is a system in which there is sepsitivity 1o the legitimate interests

**  of both State and National Governments, and in which the National

. Government, anxious though it may be 1o vindicate and protect federal
rights and federal imerests, always endeavors to do so in ways that will not
unduly interfere with the legitimate activitics of the States.

Id. at 44-45.
. |
S Younger v. Hamis, 401 U.S. 37, 41 (1971), ln Mi : inee v,
. Gardep Statc Bar Ass™n,, the Supreme Court set forth a three-step test a court should utilize when

detcrmunmng whether abstention wuder Yaunger is appropriate: (1) there must be an ongoi
proceeding that is judicial in nature; (2) the state proceeding must implicate important s
interests; and (3) the state proceeding affords an adequate opportunity to raise federal clainizs.
45710.8. 423, 432 (1982),

Applying these factors to the instapt case, this Court finds that zbstention is warranted on
Younger grounds because: (1) there is 2 state administrative proceeding currently pending which
is judicial in nanure, see Chio Civil Right Comm'n v. hristian Schools, 477 U.S. 619
(1986); (2) New Jersey has a highily significant siate interes? in the regulation of its solid waste
facilites, geg N.J.S.A. 13:1E-2(a); and (3) the DEP and tbe appcliate courts of New Jersey
provide an adequate opportunity for Hi Tech o raise all of its federal claims. ‘

® In Burford v. Sun Oi] Cg,, 319 U.S. 315 (1943), the United Stares Suprewme Court
recognized thar federal absteqtion i3 appropriate to defer 1o comprehiensive state adminisaative
procedures. The Supreme Court hias provided a clear definition of the Burford doctrine: |

‘Where timely and adequare stare court review is availeble, a federal cowrt sitting \

in equity must decline to interfere with the proceedings or ovders of state

administrative agencies: (1) when there are “difficult questions of state law

bearing on policy problems< of substantial public import whose imporance

3
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wanscends the resulr in the case al har™; or (2) Where the “exercise of fedoral \
review of the question i z case and in similar cases would be dispuptive of swate

®  efforts 1o establish 2 coherent policy with respect 1o a matter of substantial public
concern.”

New Orleans Public Service, Inc. v, Couneil of Gity of New Qrleags 491 U.S. 350, 361 (1989).

With respect to the first prong above, New Jersey’s environmental regulations ave clearly

comprehiensive and serve to ameliorare the importans policy problems of public health, wi

and safoty relating 1o the storage and disposition of salid waste. In addijon, the im of

- the issues at stake in the DEP actian with Hi Tech transcend the results in that casc. Plainly
stazed, if solid waste facilities can immunize themse}ves ffom state environmenzal licensin,
regulations through the opportugism of locating themselves near a railroad and using rail
transpertation, the somprehensive regulatory scheme esjablished 10 proteet the environment and
public health and safety may well be scriously eroded, Morsover, this Court’s immtervendon into
the State’s compreheasive regulatory scheme of solid waste facilitics wonld undermine staje
efforts w adop? a coherent and complete policy with respect W an area of such grave publi
concem.

In addreasing the second prong of this test, three issues must be addressed: (1) wh
the particular regulatory scheme involves a2 maver of substantial public cancem; (2) whetheritis
“Whe sott of complex, technical regulatory scheme to which the Burford abstention doctrine
usually is applied™; and (3) whether review of a party’s claims would inerfere with the state’s
cffoyts to establish snd maintain a coherens regulatory policy. Chiropractc Amerjea V.
Lavecchia, 180 F.3d 99, 104 (3d Cir. 1999), There can be no doubt that a state endeavor
minimize the risks of covironmental pollution is a matter of grave public concem. Indeed, the

" Legislature found in formulating the Solid Wasts Management Act that “solid waste is a matter
of grave concem, which is thoroughly affecied with the public intercst.” N.I.S.A. 13:1E-2; see
also N.J.S.A. 48:13A-2 (finding disposa! of solid waste a matter of grave concern, which is also
thoroughly affected by the public interest). In response to such findings, the DEP and New

- Jersey State Legislature have developed a complex techmical regulatory scherne, the kind to

which Burford gbstention is usually applicd. This Court also finds that its intervettion info an
on

administrative cuforcement proceeding of New Jersey’s compreheasive environmental regulad
scheme would seriously nnderming New Jersey efforts to establish and maintain a coherent
uniform regulatory policy. Timely and adequate state court review of siate administrative action
is available in the Superior Cowrt of New Jersey. Hi Tech can seck emergent relief through the
staie’s admipistrative and judicial forums becanse all administrative action is subject to car
review in the stare courts, which can rule upon issues of both state and federal law. Although Hi
Tech is now seeking relief on short notice, it can also do so in the state cowts. Morcover,
emergency is of Hi Tech’s own making, in that its dispute with the state authoritics has been
simmering for over a year, during which time Hi Tech sought a formal opinion from the STB on
cerrain issues and sought uo reconsideration nor any judicial relief when the STB opined |
advessely to Hi Tech on November 19, 2002 as to one related issue and declined 1o reach the
issue presented hure. j

s/



and the Court further exercising its discretion not 1o eatertain 2 suit that seeks solely 2

declaratory judgment® ¥

|
|
|
\

? Plaintiffs argue that this Court shauld not abstain because Hi Tech is sesking a |

declaratory judgment that federal law preempis the New Jersey Department of Eavi tal
Prawgction’s Crder dated May 27, 2003, Plainnffs zely on Forgd v. Insurance Conymission the
Commonwealth of Pa, 874 F.2d 926 (3d Cir. 1989), among other cases, for this proposition. In

Ford, the United States Court of Appeals for the Third Circuit, stated:

[i)m this case, as in Kenmcky West [Va Gas Co, V. Pa. Public Utility Comm’n,
o T91F.2d 1111 (3d Cir. 1986)], we note that there ie no absolute rule in prokibit
the spplication of Younger abstention docirine whenever the Supremacy Clause i5
invoked. Sce Kenmcky West, 791 F.2d at 1117 (“[ijt would.. . he an \
overstatement to suggest that Younger abstcntion is never appropriste whenthe |
guestion presented is one of prccmmion.”) The presence of a claim of preanption\
i1 such cases, however, vequires review of the state interest 10 be served by |
abstention, in tandem with the federal interest thar is asserted to have usurped the
state law,

1d. a1 934. While in Ford, the Thud Circuit found that no beneficial purpose wounld be s
the diswict court’s abstention, Tie analysis in this case reaches a different rvsult. While th
federal interest in regulating interstate railroads is indeed strong, the federal imteyest m this case
is vitiated at lcast in part by the unprecedented claim of Hi Tech to be wreated as a Y
when it is in fact a solid waste ransfer station operating pursuant 10 2 license fom a

Despitc ample opportunity to acquire rail carrier status, it has feiled o do so. Indeed, on T y 3,
2000, Hi Tech filed a Notice of Exenption in accordance with 49 C.F.R. § 1150.32 i an anempt
to “commence common carrier rail service” over 641 miles of Canadian Pacific rail track.

Hi Teq LC~ E vion - Over Lincs & dian Pacific

and Connecting Cargjers, Pinance Docket No. 33901 Hi Tech withdrew its Notice of Exemption
on July 17, 2000, and has never obtained status as a rail carpier.

- Balancing this rather attenuated federal interest agrinst the interests of the State of New
Jersey, there s a well-vecognized compelling state injerest in the DEP’s enforcement of its own
eavironmental laws especially as w the vniquely vexing problem of solid waste facilities inja
densely populated state thar has suffered the scourge of unregulated solid wasts facilities fo
decades. Upon balancing the state and federe] interests in this case, this Court reaches a i

. conclusion then that reached in Fopd. Accaordingly, this Conrt will abstain from emenammé
Plaintiffs’ Arnended Complaint and will exercise its discretion not to grans the declaratory xﬁ:hef
sought by Hi Tech. ‘

8 28US.C. §2201; State Auto Tns. Companies v. Summy, 234 F.3d 131 (3d Cir. 2000)

_ (finding that district court shoul® have declined to exereisc its discretion 1o enteviain declaratory

Jjudgment acton in ight of pending srate case involving same issues).

S
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) YT IS on this 20 day of Tune 2003,
ORDERED that Plaintiffs’ Amended Complaint is DISMISSED; and it is further

|
ORDERED thar Plaintifis” Motion for a Preliminary Injuaction is accordingly Dﬁ.NIED;’
and it is further

\
o |
ORDERED that this casc is CLOSED. ‘

HON. FAITH S. HQ CHBBRG
UNITED STATES DISTRICT JUD

|

|
|
|
|
|

|

S The Court need not address the partics” arguments for and against injunctive rehef' on
", the merits because it has decided 1 abstain from votertaining this action.

6
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT -
June 18, 2003

#A-111-E

No. 03-2773

|
HI TECH TRANS, LLC, et al., Appellants |

0
V.

STATE OF NEW JERSEY, DEPARTMENT OF ENVIRONMENTAL pRomcrzor

(N.J.-Newark Civil No. 03-cv-02751)

Present: SLOVITER and MeKERE, Cirenit Judges.

of enforcement pending appeal and for expedited appeal. .

Appellants’ brief and appendix 1o be filed and hand-served
by June 20, 2003; and Appellee’s brief to be filed and

and-served by June 25, 2003. \
\

2) Response hy Appellee, State of New Jersey, Department of Environmental Protection,
in opposition to emergency motion for stay of enforcement pending appeal.

|
1) Emergency Motion by Appeliants, Hi Tech Trans, LLC, et al., for stay \
\

3) -Dmcnt entitled “Declaration of Ronald S. Feehan” which the Court may
wish to construe as an exhibit in support of response in opposition by Appellee.

Arude B |

Gayle Burr 267-299-4921 \
Case Manager

See Court’s Order dated June 17, 2093. ‘
; ORDER ‘

The foregoing emergency motion for a stay pending appeal is denied for the
reasons given by the District Court. This order is without prejudice to

presentation of the appellants' motion for z stay te the District Co‘rt on



the basio of the amended complaint after it has beeén properly filed and
served. The appellants' motion for an expedited briefing schedule is
granted ‘'with the Clerk of the Court ro set a briefing schedule after con~
sultation with the parties.

By the Court, |
Circuit Judge \
Dated: AN 20 '
#B3ice s DL
JHM

- TOTAL P.@3






TRANSPORTATION AGREEMENT

§ . Nevember
THIS AGREEMENT made this 4_72'2 day of-Qctaber, 2000 by and between HI TECH
TRANS, LLC, a limited liability corporation of the State of New Jersey, (hereinafter referred to
as "HTT"), and the DELAWARE AND HUDSON RAILWAY COMPANY, INC. 2 Delawarc
corporation. , doing business as CANADIAN PACTFIC RAILWAY (hereinafter the “Railrgad™).

RECITALS:

_ WHEREAS, pursuant to an Operational License Agreement (“License Agreement )
executed by the parties herein, HTT desires to transfer non-hazardous Waste Products, as defined
below, from truck to rail at portions of the Railroad’s Qak Island Intermodal Facility in Newark.
New Jersey (the “Premises”); '

WHEREAS, upon transfer, the Waste Products will be transported by Railroad to
disposal sites and ’

WHEREAS, that in order to effectively and efficiently transport Waste Products,
Railroad must provide consistent and timely service and will make best efforts to do so; and

WHEREAS, the parties further recognize that such consistant and timely service may be
constrained by circumstances beyond its control; and

WHEREAS, the parties hereto desire to enter into an agreement for the transporta ion
by Railroad for HTT. Specific rates, origins, destinations and other transportation particulars are
detailed in Appendices attached or reference hereto; and

NOW, THEREFORE, in consideration of the terms and conditions set forth herein the
parties do hereby agree as follows:

1. TRANSPORATION SERVICES. Pursuant to the terms set forth herein, Railroad
will provide HTT, and HTT will use rail transportation for the movement of Waste Products
between Oak Island and disposal sites on or near the Railroad’s network or to points of
interchange with other rail carriers. Unless otherwise agreed, Waste Products will be transp orted
from origin at the Premises to destinations via the routes identified at the attached Exhibit A as
amended from time to time. For purposes of this Agreement, the term “Waste Products™ shall
mean Construction and Demolition Waste (STCC Code 40-291-54), Municipal Solid Waste
(STCC Code 40-291-73), Contaminated Soils (STCC Code 40-291-01), Contaminated Soils
(STCC Code 40-291-02 and Bio-solids (STCC Code 40-291-89).

2. TERM. The term of this Agreement shall be for twenty (20) years as set forth by the
parties hereto in the License Agreement. ‘

3. TERMINATION. Railroad shall have the right to terminate this Agreement ih the
event HTT fails to tender the contract volumes described in Section 8 of this Agreement for a

1
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period of two years or if the Operational License Agreement, dated Nevember é’e'twﬂeen the parties
is terminated for any reason. . In the event of any substantial failure on the part of either party to |
perform its obligations under this Agreement and the continuance of such default for a perigd of
thirty (30) days after written notice of such default either delivered by hand or by certified mail
or electronic transmission, from the non-defaulting party, the non-defaulting party will have the
right. at its option, after first giving an additional thirty (30) days written notice, and }
notwithstanding any waiver of the non-defaulting party thereof, to terminate this Agreement.
The exercise of such right shall not impair the non-defaulting party’s rights under this Agreement
or any cause of action it may have against the defaulting party to recover damages. |
' |
. - |

4. RAILROAD CONTROL OF TRANSPORTATION SERVICES. Railroad shall
have sole and exclusive control over the manner in which it and its employees and subcontx‘lactors
perform transportation services. Railroad will engage and employ and/or subcontract such \
persons, as it deems necessary in connection with services provided herein. As between R.a‘,ilroad
and HTT, such persons will be considered employees or subcontractors of the Railroad only and,
to the extent they are employees will be subject solely to the employment, discharge, discipline
and control of the Railroad. Railroad will be fully responsible for the acts and omissions of] its
subcontractors to the extent such acts, and omissions are conducted in furtherance of this
Agreement.

|
\
|
5. RATES & CHARGES; PAYMENT. Transportation Services provided by Raif‘road
for HTT will be at Railroad’s normal, customary and compensatory rates, however, to the extent
controlled by Railroad, such rates shall not be more than rates charged by similarly situated rail
carriers providing similar services. As to existing identified sites, rates are as identified and set
forth in Schedule A, attached hereto and made a part hereof. Rates charged pursuant to this
Agreement do not include demurrage and other ancillary charges which may be charged to HTT
or its consignees pursuant to tariff by Railroad. Rates will be adjusted annually in accord: Ice
with adjusted RCAF. Any dispute as to rates shall be resolved pursuant to Section 28. i

All bills, invoices and/or fees charged under this Agreement shall be paid within thirty (30# days
from the date of the invoice. Any discrepancy in billing or charges assessed under this
Agreement shall be reconciled between the parties and shall be paid or credited in the follq‘wing
invoice. IfHTT disputes any portion of a Railroad invoice, it shall nevertheless pay such |
Railroad invoice, in full, subject to adjustment upon resolution of the dispute. Any claim for
adjustment or correction of any Railroad invoice which is not made in writing and delivered to
Railroad within six (6) months of the date upon which such Railroad invoice was issued shall be
deemed waived by HTT. ‘ '

6. GOVERNING CONDITIONS: Except as otherwise provided in this Agreemelnt,
transportation shall be governed by tariff provisions and other rules and regulations, including
amendments supplements thereto, which would apply if this Agreement were not in effect|
including the Uniform Straight Bill of Lading in the case of carload shipments and CPR Exempt
Circular 7000 in the case of Intermodal Shipments. In the event any such terms conflict with the
terms of this Agreement, the terms of this Agreement shall govern. If any such provision, rule or

2



regulation should be cancelled or otherwise become inapplicable, the last published provision,

b= i

rule or regulation shall govern until such time as the parties mutually agree to other terms.
Except as otherwise provided in this Agreement, inspection, diversion, reconsignment and transit
privileges shall not be permitted nor shall this Agreement be subject to intermediate application

at origin or destination . ;
7. RAILROAD SERVICE RESPONSIBILITIES. Unless otherwise agreed:

(a) Any deviation from the routes caused by Railroad will be the responsibility of the
Railroad and at no time will result in additional cost to HTT.

(b) Railroad will provide locomotive power for the movement of HTT traffic from|origin
to destination or interchange.

(c) Railroad’s liability for transit performance shall be limited to the remedies described
herein, and in no event shall either party be responsible to the other for any
consequential, exemplary, or punitive damages, except to the extent expressly and
specifically set forth in this Agreement.

8. HTT SERVICE RESPONSIBILITIES. Unless otherwise agreed:

(a) HTT shall provide its own cars dedicated to the movement of HTT traffic. Railcars
must be in good condition and provide protection to maintain the quality of their lading..
HTT owned or leased equipment used under this Agreement will be subject to prig
approval of the Railroad's  Mechanical Department, which approval shall not be
unreasonably withheld. The HTT will provide maintenance for such equipment exgept
that, as necessary to provide running repairs, Railroad may repair enroute and bill the
HTT in accordance with current Association of American Railroads (AAR) Intermodal
Rules or HTT repair standards.

"t

(b) DAMAGE TO EQUIPMENT:

(1) In the event damage to HTT owned or leased equipment is caused solely by
the intentional or negligent act or omission or misconduct of Railroad, Railroad shall,
within five (5) business days, at its expense to the extent such damage was caused by
Railroad, arrange for movement of the equipment to a HTT terminal or repair shop
served by the Railroad and designated by HTT for reasonable repair costs. In the gvent
that HTT's equipment is damaged beyond repair by the Railroad, the Railroad shall pay to
HTT the current fair market value of the equipment using AAR Intermodal depreciated
value formula. ‘

(2) If damage to HTT owned, Railroad owned or leased equipment is caused in whole or
in part, by the intentional or negligent act or omission of HTT (including but not limited

to improper loading or weight distribution or HTT's equipment failure), HTT will
reimburse the Railroad for the Railroad's costs and expense of moving damaged

equipment to the designated repair site. If the total cost of the repair will not exceed the
current value of the equipment and HTT elects to repair, the costs of repair shall be
apportioned between HTT and the Railroad according to their respective share of the
damage provided that the Railroad's negligence contributed to the damage. If the
Railroad's negligence did not contribute to the damage, the costs of repair shall be|borne
solely by HTT.




" (3) INSPECTION: Whenever there is damage for which the Railroad will be held

liable, HTT will notify the Railroad and the Railroad, at its option, may jointly inspect

equipment with HTT. This option must be exercised within 10 days of notification from HTT.

(c) EQUIPMENT COMPLIANCE: All equipment used to transport the Waste

Products pursuant to this Agreement shall comply with AAR and American National Standard

Institute (ISQ) specifications as well as all applicable federal, state and !ocal laws, rules,

regulations, permits and licenses, provided that compliance therewith shall in no way reiieve any

party from any liabilities otherwise assumed pursuant to this Agreement. It shall be the
responsibility of the party providing the equipment in any case to assure such compliance

(d) HTT shall maintain its cars and agrees to indemnify, defend and hold Railroad

(including its officers, directors and employees) harmless from and against any and all liabilities,
damages, fines, defects, penalties-including FRA fines and penalties, costs, claims, demands and

expenses (including costs of defense, settlement and reasonable attorneys' fees) including
increased transportation charges or liability, (b) damage or destruction of any property, or

a)
<)

injury (including death) to any person arising out of any act or omission by HTT, including its
employees and subcontractors ; or the failure of HTT, its employees or subcontractors to comply

with this Agreement or any applicable law, regulation, ordinance, or government directive

regarding the rail cars that may directly or indirectly regulate or affect the obligations of herein.

9. DELIVERY; DELAYS; MISROUTINGS. In the event of a diversion or delay of

HTT’s equipment which results in a delay in the return of empty equipment exceeding the

capacity of spare equipment to be maintained by HTT pursuant to each transportation agreement,
to accommodate anticipated delays, which diversion or delay is attributable to Railroad and not
to a connecting carrier, Railroad will use its best efforts to cover HTT’s requirements at rajlroads
reasonable cost by obtaining such suitable equipment as may be available to it and providing it to
HTT. Should, under such circumstances, HTT not be able to load cars provided by Railroad to

the tonnage upon which the carload rate is established , CPR’s division of revenues will be

reduced proportionately and the difference will be refunded to HTT, HTT will not be charged

per-diem on such equipment but will be responsible for demurrage if such equipment is d

elayed

beyond free time while in HTT’s service. Should such a delay be attributable to a connecting

carrier, Railroad will use its best efforts to obtain suitable equipment to cover HTT’s

requirements but all costs incurred in that regard shall be born by HTT except that in such|event
the per car charges for transportation will be adjusted proportionally as dictated by the load limits

of the equipment made available.

Where a delay or diversion occurs which is not attributable to any fault on the part of Railroad,
nothing in this agreement shall preclude HTT from pursuing any remedy it may have at law or

otherwise against any connecting carrier or other entity.

10. TENDER OF SHIPMENT: Each tender of Waste Products shipment shall be made’
on a Uniform Straight Bill of Lading for either carload or Intermodal container shipments, as

applicable in the specific case, subject to the terms and conditions of this Agreement. To

the

extent possible, each Bill of Lading shall contain the ICC Agreement Number assigned to|this

Agreement; however, any inadvertent omission shall not be deemed a breach thereof.

11. LIABILITY: Except as provided elsewhere in this Agreement, liability for lass and
damage shall be governed by the provisions of 49 U.S.C. Section 11707 and the terms and

conditions of the Uniform Straight Bill of Lading for carload shipment, and the CPR Exe
R
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Circular 7000 and its amendments for container/trailer shipment, in effect on the date the loss or
damage occurred.. . )

12. LOADING AND UNLOADING OF LADING:

(a) COMPLIANCE WITH LOADING RULES: HTT shall have the sole responsibiljty,
at its sole expense, for properly packaging, labeling, marking, blocking, bracing, placarding, and
loading and unloading the Waste Products to or from equipmsnt o pe transported pursuant
to this Agreement. HTT shall comply with the loading rules of the AAR and applicable federal,
state and local loading rules or other loading rules as modified to meet the needs of HTT, subject
to approval of the Railroad as well as applicable federal, state and local requirements regarding
the handling of the Waste Products. HTT shall further be responsible for insuring that the igad
limits of any equipment used for transporting the Waste Products under this Agreement are not
exceeded .

(b) OVERLOADED OR IMPROPERLY LOADED EQUIPMENT: In the event it is
discovered that equipment has been overloaded or improperly loaded; the Railroad may setjout
such equipment at a location convenient to the Railroad and shall notify HTT by FAX of th
iocation of the overloaded or improperly loaded equipment. HTT shall have 24 hours to remove
excess weight or adjust load; or, if deemed safe, the Railroad will move the overloaded or x
improperly loaded equipment to nearest appropriate site. In any event, HTT shall be respo sible
for all costs for movement of the overloaded or improperly loaded equipment, and payment of
* any additional expenses incurred by the Railroad due to improper loading or overloading of]
equipment. The Railroad will move the affected equipment to Destination in such manner and
time as is practicable after the Railroad receives notice from HTT that the problem has beer
corrected.

(c) UNLOADING OF EQUIPMENT AT DESTINATION: To ensure prompt
disposition and unloading of equipment, except for provisions of Section 22, force majeure, if
BTT fails for any reason to unload equipment at a designated delivery point within the free time
referred to in the Schedules, after giving of notice of constructive placement at destination, The
Railroad shall be authorized, at its election and at any time thereafter until the equipment is
accepted at a designated delivery point not located on the Railroad's property, to return the
loaded equipment to origin or to move it to an alternate destination. Any return movement|or
movement to an alternate destination shall be deemed to have been directed by HTT, and HTT
shall be deemed to have selected any alternate destination and to have directed disposal of the
Waste Products at any alternate disposal site. Any return movement shall be subject to the rate
provided in the Schedules, in the reverse direction, ag applicable for the specific Waste Product
returning, and any movement to an alternate destination shall be made at applicable freight rates,
at HTT's expense. :

, 13. LOADING AND UNLOADING OF EQUIPMENT: HTT is responsible for
loading and unloading equipment in 2 manner approved by the Railroad and subject to the
Railroad's inspection.

14. SELECTION OF LANDFILL: HTT has selected the destination - and disposal site
for the shipments made hereunder and hereby certifies that the Railroad has not participated in,
nor taken any active interest in, the site selection for the storage or disposal of the materials
transported hereunder. The Railroad shall have no obligation with regard to disposition of Waste
Products tendered to it for transportation other than to deliver it to HTT, or to an operator or
other person designated or deemed to have been designated by HTT, at a destination site named
in the Schedules attached to this Agreement or an alternate destination site designated or deemed
to have been designated by HTT. HTT shall provide Railroad a copy of a contract with a/

i
!
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destination landfill or treatment site prior to shipping Waste Products to that landfill or treatment
site. |

15. COMMODITY AND ANALYSIS REPORTS: Ifrequested, HTT shall provideithe
Railroad with a copy of a representative Waste Product analysis report that is required to be
submitted to any federal, state or local agency or to the operator of any destination disposal sites.

|

16. INCIDENTS: In the event of an incident during transportation over the Railroadsfé
lines under this Agreement, which involves a release of the Waste Products, the Railroad shall
immediatety notify HTT, and each party shall take immediate action.

(a) In any such incident where the expenses of cleanup are the obligation of the Railroad under
terms of this Agreement, HTT shall, upon request of the Railroad and to extent it is authorized by
law and regulation:

(1) provide containers for loading of Waste Products and accept for disposal Waste
Products being disposed of by the Railroad as a result of the cleanup ("Railroad's cleanup waste™)
subject to the parties mutual agreement on the cost of disposal for Railroad's cleanup waste to the
extent the net tonnage of that waste exceeds the net tonnage of the original Waste Product.

(2) credit against the Railroad's disposal costs for the Railroad's cleanup waste any monjes
already collectible by HTT from other parties for the original disposal of the =~ Waste Product
_involved in the incident. !
. (b) In any such incident where the expenses of cleanup are the obligation of HTT under the
terms of this Agreement, the Railroad shall, upon request of HTT and to the extent it is
authorized by law and regulation: '

(1) transport the Waste Product being disposed of by HTT as a result of the cleanup J '
\

("HTT's cleanup waste") |

. . . \
(2) credit against HTT's transportation costs for HTT's cleanup waste any monies already

payable by HTT to the Railroad for the original transportation of the Waste Product involved in
the incident. ;

17. INDEPENDENT CONTRACTORS. The parties acknowledge and agree that |
nothing in this Agreement shall be construed as creating an employment or agency relationship
between HTT and the Railroad. Neither party may hold out or represent to any third party that-
there exists any agency or employment relationship with the other nor may either party enter into
any contract or agreement that may be binding upon the other. Each party shall be solely |
responsible for paying salaries, compensation, taxes and other costs incurred by it and shall|
defend, indemnify and hold the other party harmless for any loss or liability resulting from that
party’s failure to pay same. |

18. FEDERAL, STATE, AND LOCAL LAWS AND PERMITS: HTT shall co:fnply
with all applicable federal, state, and local laws, ordinances, and regulations, including, but not
limited to, all laws pertaining to the transportation, transfer, delivery, treatment, unloading,
storage and disposal of these Waste Products. Prior to any transportation hereunder, HTT shall
obtain any and all necessary permits or licenses for the transportation, transfer, delivery, ‘
treatment, unloading, storage or disposal of the Waste Products. If requested, HTT shall furnish
copies of all applicable permits and licenses to the Railroad. HTT shall be responsible for |
compliance with all new or changed laws and regulations which apply to or affect the proposed
operation, and shall immediately advise the Railroad of any new or changed law or regulations
which may affect the Railroad's operation with respect to this Agreement. Failure of HTT to
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comply with applicable laws and regulations as required above or failure to obtain and retain
necessary permits or licenses shall serve as basis for CPR to forthwith terminate this Agreement
without liability hereunder.

19. CLAIM SETTLEMENT AGREEMENT PROVISIONS. The parties will work
together beth to facilitate claims handling, and to reduce claims to an absolute minimum. !

20. FORCE MAJEURE. In the event either party is unable to meet its obligations
hereunder as a result of acts of god, war, insurrection, floods, strikes, derailments, or any likq‘ _
causes beyond its reasonable control, that party's obligations and those of such other party |
affected by such force majeure condition, will be suspended for the duration of same; providid
however, that the parties will make all reasonable efforts to continue to meet their obligations
during the duration of the force majeure condition; and provided further, that the party declaring
force majeure conditions promptly notifies the other party of the event of force majeure
(including its anticipated duration), the nature of the force majeure, and when it is terminated.
The suspension of any obligation owing to force majeure will neither cause the term of this |
Agreement to be extended nor affect any rights accrued under this Agreement prior to the force
majeure condition. In the event of a declaration of a Force Majeure the fees due under the f
License Agreement shall be reduced by a fraction the numerator of which is the number of d#lys
of the Force Majeure and the denominator of which is 365. |

21. ASSIGNMENTS. HTT may not assign this Agreement, in whole or in part, without
the prior written consent of the Railroad, which consent will not be unreasonably withheld or
delayed. HTT may encumber its rights or interest in this Agreement for financing purposes |as
they relate to this transaction; provided that any holder of a security interest in this Agreement
shall agree that any successor of HTT shall be a competent and qualified operator, isnota |
competitor of CPR and shall not be disqualified to do business with the City or State of Ne \
York for any reason other than citizenship. The parties acknowledge and agree that the Rai{‘road
shall not agree to any assignment which will deprive the Railroad of any commercial benefit or
opportunity relating to the use or occupancy of the Oak Island Facility or which would deprive it
of any revenue which it might otherwise enjoy relating to such use or occupancy over and above
that which is set forth herein. Railroad shall have the right to assign this Agreement to any pparty
purchasing the stock or substantially all the assets of the Railroad or should Railroad’s right to
use or.occupy the Oak Island Facility terminate for any reason.

22. NO IMPLIED WAIVER. The failure of either party at any time to require
performance by the other party of any provision of this Agreement will in no way affect the right
to require such performance at any time thereafter, nor will the waiver of either party of a breach

of any provision of this Agreement constitute a waiver of any succeeding breach of the same or
any other provision.



23. SEVERABILITY. Ifany provision of this Agreement is found to be invalid or
unenforceable, such invalidity or enforceability will not affect any other provision of the
Agreement. "

24, ABANDONMENT. Railroad will provide HTT not less than 30 days prior written
notice of any intent to sell or abandon any rail line that is owned by it and utilized in connec!i)on
with the routings, identified in this Agreement, providing such notice shall not trigger any n g#n
to terminate this Agreement unless a substantial portion of the routes necessary to perform |

. - |
transportation herein are sold or abandoned. }
I
|

will in no way expand, restrict or modify any of the terms and provisions of any clause.

26. MODIFICATION. The parties agree that no change or modification to this
Agreement will be of any force or effect unless it is incorporated in a written amendment

25. CAPTIONS. The captions of the Sections are inserted for convenience only an#
»J
executed by both parties. !

27, APPLICABLE LAW. This Agreement will be governed and construed in !
accordance with the laws of the state of New York. . ’ N
Exceptfor dispotes arisiag onder Section 3 of Hhis Ayreement. an o

. 28. ARBITRATION. /\ #=dispute arising under this agreement shall be
submitted to binding arbitration before a single arbitrator provided by the American Arbitration
Association (hereinafter “AAA™) in New York, N.Y. 212-484-3266. No dispute as to a'sum
billed may be raised more than thirty days following the rendering of such bill. Any party
seeking arbitration shall institute such arbitration by faxed letter to the other party with a copy by
fax to the AAA c/o Steven Romano or successor at 212-307-4387 with a hard copy and a check
for the applicable fee by Federal Express or other recognized overnight courier service to th
AAA only. The AAA will provide a list of potential arbitrators by telefax within one busingss
day of receipt of the fax copy of the notice of arbitration. The parties will agree on an arbitrator
who is available, free of conflicts and willing to serve within three business days of the date of
the AAA’s fax. If the parties do not agree and give notice of their selection to AAA by the end
of business on the thrid day the AAA will select the first name on the AAA provided he or she .
has no conflicts and is willing to so serve and is available to comply with the time schedule|set
forth herein. If the first person is not available the second person shall serve and so on. A
hearing shall be scheduled to commence at a suitable neutral location to be provided by the| party
seeking arbitration in Newark, N.J. on the first business day of the week following the selection
of the arbitrator. Unless the parties shall mutually agree otherwise, the hearing shall continue
from day to day until completed. A decision shall be rendered within two business days of the
close.of the hearing. The party who's position is found to be in error by the arbitrator will pay
the costs of the arbitration unless the arbitrator shall determine that a reasonable ground exjsted
for the positions taken by both sides in which case the costs shall be equally shared. Should the
dispute involve the amount of any payment for any service or for any right under this agresment
the party disputing the amount shall pay the undisputed amount pending a decision of the
arbitrator. The party rendering service or providing a right shall continue to render service or
provide that right provided the undisputed amount is duly paid. A decision by the arbitrator shall
be retroactive to the date the disputed sum was established, billed, published or determine
which ever is earlier. Any sum then due will be paid within ten days of the receipt of the |
arbitrator’s decision by telefax. ' !

y



29. NON-DISCLOSURE. Each party will hold the details of this Agreement in
confidence consistent with the manner in whnch it maintains confidentiality of its own similar
proprietary information.

30. NOTICE. Any notice required or permitted to be given under this Agreement wiil
he in writing and will be delivered in person, or sent by first-class mail and fax, addressed to the
address of the other party set forth below or to such other address as such party wiii have |
communicated in writing to the other. Any such notice will be considered to have been given
upon receipt at the office of the intended recipient. . |

Notices to HTT will be sent to: Hi Tech Trans, LLC |
843 Red Road
‘Teaneck, NJ 07666

. Attn: Ronald A, Klempner

Notices to Railroad will be sent to: Delaware and Hudson Railway Company, Inc.
Attn:.Director - Commercial
Windsor Station
910 Peel Street, Suite 300
Montreal, QC H3C3E4
Canada

Either party may provide changes in the above addresses to the other party by personal servu:e or
certified mail.

31. CONTINGENCIES The parties acknowledge that the following contingencies| may
impact their ability to enter into this Agreement:

1. Obtaining permits required of the State of New Jersey, Essex County and the
City of Newark for the construction, operation and transportation of waste
Products or, in the alternative, reaching an accommodation with these
agencies whereby such permits would be unnecessary.

2. Financing the construction and operation of the facility and purchase or | lease
of rolhng stock by HTT.

3. Negotiation of an acceptable lease agreement by Railroad with Conrail. !



4. Acknowledgment by Conrail that the operation of the facility by HTT
represents a permitted use within the intermodal restriction contained in the
Trackage Rights Agreement between Railroad and Conrail dated April 25,
1979. : ‘

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
as of the day and year first above written.

Delaware and Hudson Railway Company, Idc.

Hi Tech/A'rans, LLC.
By ([W . By: / - ‘

MANAG 10 &
/’ﬂ 1~C
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SCHEDULE "A"
TRANSPORTATION TERMS

> Contract Number: CPRS OFFER-56116

> Effective Dzze:  2000-07-01 Expiry Date:  see sublease

> Customer:  HI-TECH TRANSPORTATION INC, Bill To

> Commodity: Waste Products STCC: 4860000-4869999

> Origin: OAK ISLAND, NJ

> Route: CPRS DIRECT

> Equipment: PRICE APPLIES WHEN SHIPMENTS ARE LOADED IN

GONDOLA CARS

> Weights:  If present after a Weight Value, M = Weight X 1000.

> Rate Effective Date:  2000-07-01 Rate Expiry Date: see sublease
> Minimum Type: 01 Rate Unit: PER CAR

> Weight Unit: POUND

> Rate Weight: 100 TONS

> Item: 1, Deregulated

> Destinations  Ref#" Rate (3)

> : Single Car ten-29 cars train of 30 to 100 cars
>BUFFALO, NY (7,8) $1,000 (12) (12) : 1
> NIAGARA FALLS, NY (7,8,9) $1,500 (12) - (12) |
> CORNING, NY *1 $800 (12) (12) ’
Lowellsville, Ohio $1,600 (12) (12) ;
Canton, Ohio 31,600 (12) (12)

Scranton, Pa $ 925 (12) 12)

> Item Reference Mark(s): (1,2,3,4,5,6)

> Reference Numbers and Explanations:

>*1 SUBJECT TO REFERENCE MARKS (7,8,10,11)
> (1) PRICE IS STATED IN UNITED STATES FUNDS

>(2) RATE IS SUBJECT TO SHIPMENT IN HTT OWNED OR CONTROLLED
EQUIPMENT

>(3) NO MILEAGE ALLOWANCE PAYMENTS WILL APPLY

> (4) PRICE WILL NOT APPLY ON SHIPMENTS ACCORDED STOP-OFF TO
COMPLETE LOADING OR TO PARTIALLY UNLOAD

> (5) NO TRANSIT, DIVERSION OR RECONSIGNMENT PRIVILEGES SHALL
APPLY UNDER THIS PUBLICATION WITHOUT THE PRIOR APPROVAL OF
THE CARRIERS

> (6) PRICE APPLIES IN SHIPPR OWND-LSD EQUIPMENT
> (7) PRICE EXCLUDES DESTINATION CARTAGE AND TRANSFER



> (8) CUSTOMER AGREES TO SHIP AN ANNUAL MINIMUM VOLUME
REQUIREMENT OF

> 0000000250 RAILCAR

>(9) PRICE INCLUDES CSX TRANSPORTATION SWITCHING CHARGE AT.
DESTINATION :

> (10) PRICE INCLUDES NORFOLK SOUTHERN RAILWAY COMPANY
(NORFOLK SOUTHERN)

SWITCHING CHARGE AT DESTINATION

> (11) PRICE APPLIES TO FINGER LAKES RAILWAY CORP SERVED
INDUSTRIES AT DESTINATION

(12) DISCOUNTS TO APPLY AS APPROPRIATE TO FOR SHIPMENT BLOCKS
OF 10 TO 29 CARS AND TRAINS OF 30 TO 100 CARS.

> Minimum Types and Explanations:
>01 MINIMUM AS STATED
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Certificate of Service

I hereby certify that a copy of the foregoing State of New Jersey, Department of
Environmental Protection, REPLY TO THE PETITIONS FOR DECLARATORY ORDER

AND FOR EMERGENCY ORDER AND OTHER RELIEF was served this _7th _day of July
2003 via overnight carrier to those designated with an * and via USPS First Class Mail to the other
persons on this service list:

Jonathan M. Broder, Esq. Carolyn V. Wolski, Esq.

Vice President & General Counsel Leonard, Street and Deinard, PA
Consolidated Rail Corporation 150 South Fifth Street, Suite 2300
2001 Market Street, 16™ Floor Minneapolis, MN 55402

Philadelphia, PA 19103
William M. Tuttle

* Benjamin Clarke, Esq. Canadian Pacific Railway
Victoria A. Flynn P.O. Box 530 (55440)
Decotiis, Fitzpatrick, Cole & Wisler, LLP 501 Marquette Ave South, Suite 1700
Glenpointe Centre West Minneapolis MN 55402
500 Frank W. Burr Boulevard
Teaneck, NJ 07666 Nathan R. Fenno

N.Y. Susquehanna and Western
* Thomas J. Litwiler, Esq. Railway Corporation
Fletcher & Sippel, LLC 1 Railroad Avenue
29 North Wacker Dr. Cooperstown, NY 13326
Suite 920
Chicago IL 60606
Paul Samuel Smith, Esq.
Senior Trial Attorney

U.S. Department of Transportation
400 Seventh Street, S.W.

Room 4102 C-30

Washington, D.C. 20590

"/ Edward D. Greenberg /
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